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Abstract

This thesis examines the regulation of access to criminal records in Sweden and
the actual and potential use of criminal background checks by employers in
hiring processes. In recent years, more and more Swedish employers have been
required by law to check their job applicants’ criminal records. In a parallel pro-
cess, also the number of enforced subject access requests has increased con-
siderably in that same period. The aim of this thesis is to analyse and explain
these two trends and consider their implications for future use of criminal rec-
ords in Sweden and elsewhere. The analysis draws upon government docu-
ments, newspaper articles, interviews with employers using enforced subject
access, and interviews with union and employer organization representatives,
with the aim of capturing the vocabularies of motive that were evoked and put
to use in attempts to justify and legitimize either access restrictions or the ex-
tended use of criminal records data in hiring decisions.

In Paper I, I examine how subject access, indirect employer access, and the
notion of privacy have been understood and defined throughout the history of
the Swedish Criminal Records Registry, and how practices and policies in the
area have evolved over time.

In Paper 11, I investigate how employers who use individuals’ right to sub-
ject access as a means for obtaining copies of their criminal record account for
their practice, and how unions and employer associations have responded to the
adoption of it.

In Paper III, I challenge the ‘governmentality’ tradition in criminology and
the way the use of criminal record checks is interpreted within it. As an alterna-
tive way of formulating and understanding the issue, I propose that it be looked
at from a symbolic perspective.

In Paper IV, my analysis utilizes the perspective of the sociology of scandals
to help develop a better understanding of function creep in the area of data
protection. This I do through an examination of the process leading, first, to the
introduction of mandatory vetting of childcare workers and teachers in Sweden
in 2001, and, then, to the inclusion later on of also other employer categories in
the scope of the relevant legislation.

Based on these analyses, I argue that the changes in the access to individuals’
criminal records reflect the state’s way of governing the interpretation of the
criminal records database. Whether actors are denied or allowed access to in-



formation contained in the criminal history record database depends on the
prevailing cultural representations regarding notions such as ‘privacy’, ‘data
protection’, ‘databases’, ‘sensitive information’, and ‘power’. Moreover, I argue
that the function creep in the use of criminal history data in Sweden can be
initially explained by the occurrence and publicity of scandals that highlight the
vulnerability of a group of dependents, making it defensible to resort to privacy-
intrusive methods such as criminal record checks, with the continuing function
creep then being made possible by a changing moral landscape that, following
the initial amendment, renders the method morally more defensible among the
policy makers and the public at large.
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The Problem of Criminal Record Checks

Data gathering and record keeping represent an old, classical form of surveil-
lance, one that has been viewed as a necessary component for the development
of the modern state and welfare systems (Rule 1973). Sweden in particular has a
long history of keeping large databases about its population. The information
contained in many of these databases, such as tax paid and gross and net earn-
ings, is public and available to anyone, thanks to the principle of public access to
official records that has been dominant in the country from 1766 onwards
(Magnusson Sjoberg 2008). The unique personal code number based on the
date of birth that each citizen is assigned makes it easy to locate the information
on record and ensure the correct identification of a person.! It is easy, conse-
quently, to see why Sweden, when viewed from outside, has been called “the
model surveillance society in the Western world” (Flaherty 1989, 4). To a large
degree, the Swedish welfare state has indeed depended on record keeping for
important planning and research tasks, issuance of benefits, social insurance
administration, and control of recipients. Surveillance and record keeping are,
however, not just valuable to the state; they also form a vital pre-requisite for
the creation of trust in modern society between the state and citizens, among
the citizenry itself, and between citizens and private companies (Lyon 2001).

At the same time, it would be naive not to acknowledge that the information
gathered is to a high degree also used to control citizenry and individuals and to
govern individuals’ access to benefits, spaces, and organizations (cf. Foucault
1979; Rose 1999). Existing criminal records — that is, entries in databases about
convictions by criminal courts and decisions by public prosecutors such as re-
straining orders or abstention from prosecution — for example, have been used
to mete out punishment and restrict ex-offenders from certain jobs, and they
have been taken into consideration by authorities when granting permissions of

! The personal code number system was introduced in Sweden in 1947.



CRIMINAL RECORDS IN SWEDEN

various kinds such as taxi driver licences, licences to serve alcohol, adoption
approvals, and so forth.

Criminal record data is, however, considered sensitive information in the
country. Swedish news media rarely publish names of suspects or offenders
even after the court sentences have been handed down, and the existence of
criminal records has been viewed by state authorities as potentially stigmatizing
and hazardous for those with a record; in the 1960s, for example, mere
knowledge of a record and the possibility that it at a future time could be used
by a court was seen as something constituting a burden for ex-offenders and
obstructing their re-socialization (Backman 2011).2 For this reason, an exception
to the general rule of free access to public documents has been made in the case
of criminal records, with access to them being provided to certain actors and
authorities only. Up until 1989, there even was no right in general for individuals
to review their own data, to protect them from being forced by employers or
landlords to reveal their criminal record. In consequence, the existence of any
previous criminal conviction had, typically, low ‘known-about-ness’ (Goffman
1990, 65), and it was possible to keep the information invisible to others. The
entries were nevertheless preserved in the national criminal records registry,
which guaranteed that the crime was not forgotten and meant that data could be
made available to those who had been, or were to be, granted access right.

The dilemma of criminal records keeping is, then, that while, on the one
hand, the records are seen as sensitive information that should be kept pro-
tected, they, on the other hand, can provide valuable information that both state
authorities and private actors may wish to make available to themselves in some
cases. Employers, for example, have always maintained that access to criminal
history data will help them recruit employees who are “law-obeying” and
“trustworthy”. At the same time, there are numerous studies that show return to
employment after serving a sentence to correlate with low risk of recidivism (cf.
Kyvsgaard 1989; Skardhamar and Telle 2009; Uggen 2000). While allowing or
even requiring hiring decisions to be based on criminal history information may
indeed prevent crime in singular instances, the practice would then have a po-
tentially contrary effect on crime prevention on a more general level. From a
crime prevention perspective, the rationale for keeping criminal records out of
the reach of the authorities, employers, and fellow citizens seems thus at least as
compelling as the rationale for making them available for background screening

2 This, however, has started to change recently, and it is today more and more common
to find blogs, websites, and twitter threads disclosing the identity of suspects. Especially
the evening papers have made the argument that publishing suspects’ names is ethically
justifiable if the information is already available online.
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THE PROBLEM OF CRIMINAL RECORD CHECKS

of jobseekers. Yet, in the course of the 2000s, many new groups of employers
have been required by changing legislation to perform criminal background
checks on new classes of jobseckers, substantially increasing the number of
Swedish labour market actors conducting such checks as part of their hiring
procedure.

The clash between individuals’ interest to keep the information private and
the state’s as well as the employers’” wish to use it for punitive and preventive
purposes is obvious. It is this conflict between the interests of convicted per-
sons and the interest of potential victims, or between visibility and invisibility,
access and non-access, that provides the main theme of this thesis against which
the discussion in it unfolds.

I.] Recent Developments in the
Regulation of Criminal Records Access

During the last decade, both the regulated and the non-regulated use of criminal
records have undergone significant changes in Sweden. Individuals’ criminal
history records are today available to more employers than ever before, and the
number of requests for information from the national criminal records registry
has increased tenfold during the period (Table 1). This trend of increasing ac-
cess and use can be traced back to 2001, when it first became mandatory for
employers to check the criminal records of teachers and childcare workers be-
fore hiring them.? Similar acts and ordinances enabling and even requiring em-
ployers to access jobseeckers’ criminal record information either directly or
through so-called ‘certificates of conduct’ have over the last decade been adopt-
ed in several other countries as well, including Denmark (Gotze 2010), Germany
(Morgenstern 2011), the Netherlands (Boone 2011), the UK (Thomas 2007;
Padfield 2011), and the US (Jacobs 2000). In general, the new legislation has
concerned employees working with children, the elderly, disabled people, and
other such groups considered ‘vulnerable’ (cf. Boone 2011; Thomas 2007). In
the UK, background checks on childcare workers became mandatory in 1986
following what Thomas has called “the ‘discovery’ of child sex abuse” in con-
nection with the much-publicized case of Colin Evans (Thomas 2007, 115).
Similarly, in Norway the so-called Bjugn case of the early 1990s led to a new act

3 SFS 2000:873 (Swedish Code of Statutes) Lag om registerkontroll av personal inom forskole-
verksambet, skola och skolbarnomsorg. The act has been abrogated and criminal record checks
of teachers and childcare workers are now regulated through the country’s general Cri-
minal Records Act (§9.2, SES 1998:620 Lag om Belastningsregister).
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CRIMINAL RECORDS IN SWEDEN

on compulsory national criminal record checks of childcare staff and teachers
(Backman 2012). When Sweden, much inspired by the examples of Norway and
the US, made criminal record checks of childcare workers and teachers manda-
tory in 2001, there, too, the legislation was passed in the wake of broad publicity
over paedophile cases that had recently come to light, involving employees at
the country’s preschools.

Although not so novel internationally, the introduction of the 2001 act on
childcare workers and teachers in Sweden ushered in a new era in the country,
marking a break with previous thinking on employer access to criminal records
and ex-offenders’ right to privacy (Backman 2011). Only ten years later, em-
ployers were also obliged to check the criminal records of prospective personal
assistants for children and of staff members at care and residential homes for
children and young persons, schools were required to do the same for students
whose programme contained an internship component in schools or preschools,
and the requirement was even extended to owners of companies conducting
motor vehicle inspections along with insurance intermediaries, judges and law
cletks, as well as all individuals applying for a licence to practice one of the regu-
lated healthcare professions.* In addition, the degree to which the subject access
right, introduced in the criminal records legislation in 1989, was being exercised
by individuals was constantly increasing. The right allows individuals a possibil-
ity to view their criminal record information in order to verify it for correctness
and, where necessaty, have any errors in it rectified. At the same time, however,
the right also opens the door for a practice known as enforced subject access,
whereby employers without a legal right to require disclosure of criminal record
information from prospective employees nevertheless force jobseckers to use
their right to make access requests to that way obtain a copy of their record.
Altogether, the number of subject access requests rose from around 10,000 per
year in 1995 to more than 160,000 per year in 2010 (see also Table 1), and it is
estimated that at least 75 per cent of the requests received have been enforced
subject access requests (Rikspolisstyrelsen 2004).

* SFES 2010:479 Lag om registerkontroll av personal som utfor vissa insatser dt barn med funktionshinder; SFS
2007:171 Lag om registerkontroll av personal vid sidana hem for vird eller boende som tar emot barn; Lag om
dndring i lagen (2000:873) om registerkontroll av personal inom forskoleverksambet, skola och skolbarnsomsorg,
SES 2010:77 Firordning om andring i forordningen (1999:1134) om belastningsregister, SEFS 2005:405 Lag om
[forsakringsformedling; SEFS 200771 Farordning om dndring 7 forordningen med instruktion for Tjansteforslags-
ndmnden for domstolsvisendet; SFS 2009:1400 Farordning om dndring i notarieforordningen; SFS 2010:659
Patientsakerbetslag
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THE PROBLEM OF CRIMINAL RECORD CHECKS

I.1.1 Function Creep

The developments in the use and regulation of criminal records in Sweden since
the late 1990s are best characterized as function creep, in that what they resulted
in is an extended use of a database initially planned for a different purpose, in
ways that transgress the moral boundaries originally governing its establishment
and utilization (cf. Dahl and Sztnan 2009; Fox 2001; Haggerty and Ericson
20006; Surveillance Studies Network 2006). Thereby a new potential has been
created for the utilization of this database for surveillance purposes, by extend-
ing the practice of criminal record checking into new spheres of the labour mar-
ket. In addition, criminal history data has acquired new possible functions such
as to serve crime prevention and protect victims, which, by normalizing the use
of criminal background checks in hiring processes, nevertheless carries the risk
of effectively obstructing offenders’ rehabilitation and re-integration into society
and the labour market and that way, paradoxically, of only increasing in crime
levels in general.

The term ‘function creep’ has been employed in somewhat varying ways,
with the process in question being sometimes also referred to as ‘surveillance
creep’ (Marx 1988), ‘control creep’ (Innes 2001), and ‘mission creep’ (Mariner
2007). It is not always easy to make a clear distinction between the terms in use.
Innes (2001), however, has proposed to use ‘control creep’ as a broader overall
term, capturing as it does a wider shift in society than merely the increased use
of a technological device for surveillance; ‘surveillance creep’ and ‘mission
creep’ would thus be narrower in their scope. Of the two last-mentioned, the
latter is usually used to describe cases such as an organization taking the initia-
tive to extend its tasks to cover more areas or having these expanded through
new regulation (cf. Mariner 2007; Monahan 2009). As Dahl and Satnan (2009)
have summarized it, what all these concepts nonetheless have in common is that
they designate an expansion, captured by the word ‘creep’.

Although my approach in this thesis is a critical one, I nonetheless want to
proceed from a more balanced view, mindful of the fact that the shifts in the
use and regulation of criminal records in Sweden have been presented as both a
positive and a negative development. ‘Control’ and ‘surveillance’ both bear a
negative connotation, conveying a sense that the creep is always unwanted and
negative (cf. Dahl and Satnan 2009). The term ‘function creep’ is therefore
more in line with my aim of examining how the creep in question took place
and which new social functions it has bestowed upon the national criminal rec-
ords database expetiencing that creep.> Although mission creep, too, would be a

5°Creep’ can refer to cither a distressing sensation or a slow movement, the latter being
frequently a characteristic of function creep (Dahl and Sxtnan 2009).
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CRIMINAL RECORDS IN SWEDEN

useful concept for part of my discussion — of the new legislation making crimi-
nal record checks mandatory in the 2000s” Sweden — it is unable to comprehend
the aspect of the unregulated developments unfolding parallel to the regulated
creep.

For the purposes of this thesis, I define function creep in the present con-
text as an extended use, regulated or unregulated, of a database for purposes for which it was
not initially planned, in ways that transgress the moral boundaries originally governing that
database’s establishment and utilization. This extension, which may take place gradu-
ally over a number of years, implies or results in new social functions.

The unregulated development manifest in the rapidly increasing number of
enforced subject access requests brings to mind Robert K. Merton’s concept of
‘unanticipated consequences’, or the unintended and unwanted results of an
intended action (Merton 1936). In Paper I below, I pay particular attention to
how enforced subject access requests were initially seen as a /ikely outcome if
subject access rights were to be implemented under criminal records legislation,
to become only later considered as an unlikely outcome and a risk worth taking.
Accordingly, this part of the function creep, even though it has taken place
outside the regulated sphere and was not explicitly intended, cannot be seen as
having been entirely unanticipated by the country’s government and legislature.

.2 Aim and Research Questions

What initially drew my interest to the present topic was the sudden increase seen
in Sweden in the number of enforced subject access requests over the last dec-
ade. When subsequently tracing the history of the regulation of criminal records
in the country, it became appatrent to me that the more and more common prac-
tice of enforced subject access was closely linked to regulatory changes. Two
major changes in the regulatory framework in particular stood out: first, the
introduction of subject access rights in the legislation in 1989, and, second, the
adoption of the act on mandatory criminal record checks of childcare workers in
2001. These main markers of the function creep in the use of criminal records in
Sweden have since then been at the centre of my research work. In this thesis,
my alm is to analyse this function creep from a sociological perspective: 7o inves-
tigate how the shift in the regulation and use of criminal records in Sweden has been acconnted
Jor by the legislators, employers, labour representatives, and the news media; to explore the
connections between these different accounts and the shifting societal conditions; and to explain
why the function creep took place in the first place.’

6 An overview of my research questions is found in Table 2.
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THE PROBLEM OF CRIMINAL RECORD CHECKS

To anticipate the conclusions of this thesis a little, my argument below will
be that function creep can only take place in the presence of dominant vocabu-
laries of motive that can provide publicly acceptable justifications for it. Vo-

<

cabularies of motive, to put the matter simply, are “unquestioned answers” to
questions regarding motives and justifications for actions, as offered by mem-
bers of an institution, an organization, or society as such (Mills 1940; see also
Burke 1984; Scott and Lyman 1968). The vocabularies are situational, in that
what functions as a justification in one situation may not do so in a different
setting, which makes the concept appropriate for analysing how phenomena like
criminal record checks have transformed from unacceptable to acceptable with-
in different contexts like certain legislative and labour market frames. For my
analysis of the various vocabularies of motive used by Swedish lawmakers over
time, I studied legislative documents dating from the late 19% century, when the
Swedish criminal records registry was first set up, to the present day (2010), in
order to clarify what the accepted justifications for the use of criminal records
were at each time. In addition, I also interviewed employers engaged in the prac-
tice of enforced subject access, along with various labour market actors, so as to
be able to trace the vocabularies in use in the labour market sector as well.

The vocabularies operationalized and drawn upon by legislators are of par-
ticular interest to my research topic, since a certain justification never is merely a
neutral description or a statement of fact. The motives put forward influence
others, and are an important part of the social control that is exercised in society
and within specific groups (Mills 1940: 444f.). As part of the state’s communi-
cation with authorities, the criminal justice system, and the citizenry, they are
‘cultural stories” (Richardson 1990). In other words, they are a message from the
centre to the petiphery on how to understand the moral conditions surrounding,
in this case, the use of criminal records, and on where the boundary line be-
tween the stigmatizing and privacy-intrusive effects of that use and its crime
prevention effect shall be drawn (cf. Smith 2008). Through my interviews with
employers and other labour market actors, I then also analysed the vocabularies
operationalized in the “periphery”, looking at how employers account for the,
by the legislature, unintended uses of criminal record checks, and comparing the
vocabularies situated within the labour market with those situated within the
country’s crime policy. These analyses of vocabularies of motive are given in
Papers 1 (legislature) and II (employers and other labour market actors), with
the summaries and comparisons presented in Section 4 of this Introduction.

Vocabularies of motive change when societal frames do (Mills 1940). When
explaining the function creep in the use of criminal records in Sweden, it is
therefore important to pay close attention to the shifting conditions in society
that influence the vocabularies in use. As appears from Papers III and IV and
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below in this Introduction, I for this reason attempted to trace the kind of so-
cietal changes in the time period in question that could be gleaned from news-
paper articles and governmental documents dealing with criminal record checks.
In addition, I drew upon previous research and my own empirical materials to
better contextualize these changes.

In sum, what I will be arguing is that the function creep we have witnessed
in the use of criminal records in Sweden can only be explained by a combination
of circumstances involving both shifting societal conditions and the introduc-
tion of mandatory criminal background checks. Through their joint effect, the
two circumstances caused a change in the vocabularies of motive in use, making
justifications of privacy intrusion in the name of crime prevention more palata-
ble to the public. What we are seeing today is a certain process of normalization
(cf. Flyghed 2002) taking place in regard to these developments, a process that,
too, is visible in the vocabularies used and in what becomes accepted as “legiti-
mate” use of criminal record checks. Elements of the function creep then in
turn influence existing vocabularies of motive, as the new privacy-intrusive and
contested purposes shift the moral ground and, along with it, standpoints on the
issue (cf. Dahl and Sztnan 2009). All this is analysed in more detail in Paper IV
and in Section 4 below in this Introduction.

My own viewpoint on the use of criminal record checks in hiring processes
is informed by broader socio-legal considerations. First of all, sociological re-
search supports the understanding that offenders need to be able to secure em-
ployment and stable housing to reduce the risk of their re-offending (e.g.,
Kyvsgaard 1989; Skardhamar and Telle 2009; Uggen 2000). Secondly, the legal-
philosophical contradiction between, on the one hand, the ambition of having a
societal system where no offender is to be punished more than once for the
same offence and, on the other hand, the fact of at the same time keeping crim-
inal records of individuals is untenable. Thirdly, theoretical work on ‘exclusive
society’ (Young 1999, 2002), ‘the culture of control’ (Garland 2001, 2004), and
the ‘control society” (Deleuze 1992; Rose 2000) has cast severe doubt on the
notion that there are societal benefits from harsher punishments, more control,
and a differentiation between ‘good’ and ‘bad’ citizens.

.3 The Structure of the Thesis Introduction

This thesis consists of an Introduction and four individual papers. The Intro-
duction is structured as follows: Section 2 below discusses the use and regula-
tion of criminal records in an international as well as the national Swedish con-
text. The section reviews existing research on legislative changes in the reg-
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ulation of criminal background checks and employers’ use of criminal record
checks, along with the latter’s willingness to hire ex-offenders. The Swedish
Criminal Records Registry and its historical background are discussed, as are the
conditions for access to information contained in it. After that, in Section 3, the
research methods used in this study are described and discussed: the interviews,
government documents, and newspaper samples relied upon, the coding pro-
cesses used, and the theoretical framework drawn upon for my analysis. Section
4 starts with a summary of the four papers to follow: Paper I, Regulating Privacy:
Vocabularies of Motive in Legislating Right of Access to Criminal Records in Sweden; Paper
11, Vocabularies of Motive among Employers Conducting Criminal Background Checks,
Paper 111, Criminal Records: Governing Symbols; and Paper 1V, Mandatory Criminal
Record Checks in Sweden: Explaining Function Creep through Scandals and Moral Position
Taking. This summary is then followed by a discussion of the contesting vocabu-
laries of motive used in the Swedish case, of the need for a symbolic undet-
standing of function creep, and of the limits of the function creep in Sweden.
Section 5, finally, concludes the introduction by summarizing and discussing my

answers to the research questions posed.
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2

The Use and Regulation
of Criminal Records

2.1 International Trends

In the last ten years, many countties, including Australia, Denmark, the UK, and
the US, have seen a significant increase in the number of data access requests
for criminal conviction data (see Gotze 2011; Holzer, Raphael, and Stoll 2007;
Naylor, Paterson, and Pittard 2008; Stoll and Bushway 2008; Thomas 2007).
The developments have been similar in Sweden, too, where the number of so-
called enforced subject access requests has increased tenfold since the 1990s
(Table 1). Australia has historically had no restrictions on employers’ use of
criminal records (Naylor, Paterson, and Pittard 2008), while in England, despite
evidence that employers were secking information from the police on jobseek-
ers already in the 19t century, it was only with the new Police Act of 1997 and
the establishment of the Criminal Records Bureau in 2002 that employers
gained a more general access to such records (Thomas 2007). Nevertheless,
employers had been resorting to enforced subject access from the late 1980s
onwards already when this possibility, opened up by the new Data Protection
Act of 1984, became more widely known (Thomas 2002, 2007). The new act
then increased employers’ awareness of the risks and the possibilities related to
the use of criminal record reviews as a means to improve company security.
Gotze (2010, 2011) has demonstrated a similar trend in Danish employers’ use
of criminal records over time. In addition, several countries such as the Nether-
lands (Boone 2011), Germany (Morgenstern 2011), Denmark (Gotze 2011), the
UK (Padfield 2011; Thomas 2007), and the US (Jacobs 20006), have also intro-
duced legislation that directly enables employers to conduct criminal record
checks, increasing the number of criminal record requests submitted even more.
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There have, however, also been changes in the opposite direction. In the US,
from 2006 onwards, several administrative districts have adopted a policy of
“banning the box”, whereby the application form for city and county jobs is to
no longer contain a question on whether or not the applicant has ever been
convicted of a crime (Henry and Jacobs 2007). Some federal states also apply
discrimination laws to the use of criminal records, while others among them
continue to allow employers to base hiring decisions on arrest records (Lam and
Harcourt 2003). In Australia, employers’ right to use job applicants’ criminal
records as a ground for employment decisions is in some states limited due to
discrimination legislation, unless the employer can argue that the information is
of relevance for the job position (Lam and Harcourt 2003; Naylor, Paterson,
and Pittard 2008). Nevertheless, while the development in the Western coun-
tries in general seems to be towards a more widespread use of criminal records,
there are notable exceptions such as Spain where employer access to the infor-
mation contained in them has remained highly restricted (Larrauri 2011).

In the US, where criminal history data is available to employers in many
states, 32 per cent of employers in Atlanta, Boston, Detroit, and Los Angeles
(Holzer, Raphael, and Stoll 2004), and 45 per cent of those included in a sepa-
rate study in Los Angeles, have reported that they always conduct criminal rec-
otd checks; 21 per cent of the employers in the wholesale trade industry (fewest)
and 50 per cent of those in the service industry (most) reported doing so, and
there is evidence that the number is only increasing with time (Holzer, Raphael,
and Stoll 2007). In the UK, 27 per cent of employers on average check job ap-
plicants’ criminal records, with 64 per cent of those in the public and voluntary
sector (most) and 11 per cent of those in the manufacturing sector (fewest)
doing so (Zibarras and Woods 2010). In Sweden, a recent study found that 21
per cent of the employers surveyed checked job applicants’ criminal records as
part of their hiring process (Stockholms Handelskammare 2011). In a US study,
when asked whether or not they saw themselves as legally required to check the
records, about half of those engaged in the practice stated that they indeed did
(Holzer, Raphael, and Stoll 2007). Regrettably, neither the existing UK nor Swe-
dish studies differentiate between employers who are legally allowed or even
required to check job applicants’ records and employers who use the practice of
enforced subject access.

To conduct criminal background checks does not necessarily indicate un-
willingness to hire people with a mark on their record. Although more than 60
per cent of the employers in a large US study stated that they would “definitely

b3

not” or “probably not” hire a jobseeker with a record (Holzer, Raphael, and
Stoll 2004), in other studies the share of those reporting willingness to do so has

been between 21 (Holzer, Raphael, and Stoll 2007) and 60 per cent (Pager and
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Quillian 2005). US employers in general seem more willing to hire individuals
convicted of traffic violations and drug offences than individuals convicted of
violent crimes and sexual offences (Albright and Denq 1996; Giguere and
Dundes 2002). Also the size of the employer company seems to matter in this
respect: small business employers have been shown to be more reluctant to hire
ex-offenders, even when they appear to resort to background checks less fre-
quently than larger business employers with a human resource division and
formalized hiring procedures (Holzer, Raphael, and Stoll 2007; Lukies, Graffam,
and Shinkfield 2011; Zibarras and Woods 2010). In the US context, the willing-
ness to hire individuals with a criminal record, as well as the extent to which
employers actually resort to criminal history checks, have, moreover, been
shown to be connected to race, in the form of differential treatment of black
and white jobseekers (Bushway 2004; Holzer, Raphael, and Stoll 2006; Pager
2007).

The kind of attitude surveys that the existing studies for the most part repre-
sent have been received with criticism and their reliability has been questioned.
Pager (2003), for example, wanted to verify employers’ actual responses to pre-
viously convicted entry-level jobseekers using an audit methodology. When
comparing her findings with the results from a telephone survey of the same
employers’ hiring preferences, conducted several months later, the employers
turned out to have been much less willing to actually hire a candidate with a
criminal record than what the later attitude survey indicated (Pager and Quillian
2005).7

2.2 The Swedish Criminal Records Registry

In Sweden, the national Criminal Records Registry (belastningsregistres) is adminis-
tered by the Swedish National Police Board, and it contains information on all
those who have been sentenced in criminal courts or summarily imposed a fine,
who have had a restraining order issued against them, or in whose cases prose-
cution had been abstained from. In general, the information is kept for five
years if the offence was punishable by fine, and ten years if it called for other

7 In this study, 34 per cent of the white and 14 per cent of the African-American job-
seekers without a criminal record received a call-back from the prospective employer.
However, only 17 per cent of the white applicants and no more than 5 per cent of the
African-American applicants who had a prior conviction on their record did so, even
though more than 60 per cent of the employers in the attitude survey stated that it was
“very likely” or “somewhat likely” that they would hire a person with a previous drug
conviction (Pager and Quillian 2005).
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sentences and sanctions.® For those aged under 18 at the time the crime was
committed, information is in general kept for only three or five years depending
on the type of punishment. This special regulation for young offenders, how-
ever, is the result of a recent amendment to the Criminal Records Act, and prior
to 2010 young offenders’ records were kept for the same period as those of
adult offenders (prop. 2007/08:31; prop. 2009/10:191). Prison sentences are
excluded from this exception, but it is highly unusual for individuals under 21 to
be sentenced to prison in Sweden.

Criminal records can include data from the police as well as from the courts
(cf. Hebenton and Thomas 1993; Logan 2009). In Sweden, police records and
court records have been kept separately under different names,” apart from a
short period when, “for technical reasons,” they were kept in the same registry
(see section 2.2.1 below). In line with the Swedish legislation, I therefore adhere
to the distinction between criminal recotds and police records. The uses of the
latter are not discussed in this study, and my reference to “criminal records” will

thus only include court verdicts and decisions by the public prosecutors.

2.2.1 Historical Background

In most European countries, criminal records registries were set up during the
19t century (Commission Report 1892; Logan 2009). Keeping track of indi-
viduals® criminal records was, however, not a new thing in Sweden even at that
time. There is evidence that the country’s parishes have kept criminal records
since at least 1720, although that first system of criminal records keeping was
merely a way for the courts to communicate with the parishes, which had an
important role in carrying out sentences under the criminal law of 1753 (SOU
1935:60). The first national Criminal Records Registry was set up in 1901, fol-
lowing a discussion initiated already in the previous century on whether the
efforts to prevent the criminal record information kept by the parishes from
leaking out were successful enough (Commission Report 1892). The expressed
purpose of the single nation-wide registry operating under the Ministry of Jus-
tice was to help the government gain control over the use of that information,
so as to keep it inaccessible to employers, yet available to the criminal justice
system.

This, however, was not the only reason for setting up a national data collec-
tion and storage system. During this time period, “migratory criminals” had

8 If a person has multiple convictions, it is the date of the last conviction that decides
when the record is expunged.

9 Currently belastningsregistret (court verdicts) and misstankeregistret (police records on
suspects).
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become a problem for law enforcement. Parish records were local by nature,
which made it hard for the courts to keep track of defendants who did not stay
in their parish, and the parish registers, moreover, were not always up to date
(Commission Report 1892; Lext 1984). All in all, the basic motive behind the
establishment of a national criminal records registry in the country was thus
twofold: to single out “habitual criminals” and help the courts to impose right
sentences for repeat offenders on the one hand, and to keep criminal record
information out of the reach of employers on the other hand. The justifications
for the Swedish registry were thereby partly the same as the reasons cited in the
US and the UK, where the birth of the criminal records system was closely
linked to a desire to keep track of released prisoners. In the US, convicted indi-
viduals were passing state boundaries far more often than before, which ren-
dered local knowledge useless and made policing more difficult (Logan 2009).
In the UK, the end to the transportation of convicts to Australia and other col-
onies called for a system that could keep track of them once released back into
society (Thomas 2007).

But not only was the population becoming more mobile: at the same time,
corporal punishments had become less frequent in the coutse of the 18% and
19t centuries, as had public forms of punishment like running the gauntlet and
the use of pillory outside the church entrance on Sundays. Both of these
tendencies implied that the memory, visibility, and known-about-ness of crimi-
nal convictions were challenged. Centralized record keeping thus became a
means to counteract this development (cf. Becker 2001).

The somewhat confusing and partly parallel systems of criminal record keep-
ing as used in Sweden over time are shown in Figure 1 below. The parish regis-
ters held information about local inhabitants’ crimes from 1753 through 1918
(though they continued to do so for the parishes’ own use up until 19306, as
parish members convicted for certain crimes were not allowed to receive com-
munion). While it is unclear when local police registers were first set up, they
were not regulated under national law until 1965, when local registers were pro-
scribed and replaced with a single national register containing not just criminal
records but also information about suspects. The new National Police Register
was then computerized and, to avoid having two registers with overlapping
content, merged with the national Criminal Records Registry in 1973 (SOU
1997:65, 59). This manoeuvre, however, turned out to be problematic from the
point of view of subsequent data protection recommendations, which demand-
ed that information carrying different weight (on suspected offenders vs. those
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proven guilty in court) not be kept in the same record.'® The system was thus
redesigned in the 1990s, with new legislation adopted to ensure conformity with
data protection requirements (Backman 2011a). In 2000, all criminal record
information was removed from the National Police Register, which from then
on was to only hold information on crime suspects (prop. 1997/98:97). Ever
since then, the national Criminal Records Registry has served as the only register
over criminal records in the country.

Figure |. Historical overview of registers containing criminal records in Sweden

Ministry of Justice (1901-1915)
Prison Administration (1915-1973)

National criminal records I Criminal records
Local police recordSmm == Police records

National Police Board (1973-)

incl. criminal records Local police (~1965) Ll 2
1965 National Police Board (1965-)
Local parishes (-1936)
Parish records m m m el Parish records

incl. criminal records 1753 1918 1936

A more thorough description of the development of the Swedish criminal rec-
ords registry and the regulations governing it in the 20 centuty is given in Pa-
pers I and 111

2.2.2 Access to Criminal Records

Some employers, such as state authorities and juvenile and psychiatric care in-
stitutions, have always had a right to retrieve information about job candidates
from the criminal records (for a detailed list, see Paper III). During the past
decade, further categories of employers, including preschools and elementary
schools, have become obliged by law to require jobseekers to provide an extract
of their criminal record covering verdicts for certain crimes. What these crimes,
exactly, are varies between the different occupations in question. As a result, a
number of different forms can today be downloaded from the national police
website, with a separate form for each occupational category involved. These
include personal assistants to children, teachers and childcare wotkers, and in-

10 E.g., Recommendation R (87) 15 Regulating the Use of Personal Data in the Police
Sector 1987.
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surance intermediaries, with a separate form also for those wishing to use their
subject access right to make a so-called Section 9 request. A subject access re-
quest covers all the information held in the individual’s record, while the other
types of request limit the scope of the information to crimes regarded as “rele-
vant” for the job position in question.

The two-page Section 9 request response form was designed by the National
Police Board to discourage the practice of enforced subject access. The form is
sent to the home address of the requesting individual, with its first page giving
information about the national Criminal Records Registry and the nature and
purpose of subject access requests, including the stricture that the information
obtained through a section 9 request is not to be used for employment deci-
sions. There is also a further note stating that in case there is a mark on the
subject’s record, it will be disclosed on a separate, additional page included in
the envelope. The two pages, however, are unnumbered, and individuals not
wishing to disclose their record can thus opt to only show the first page to the
prospective employer, claiming that nothing else was included in the response
form (implying, in other words, that they had no mark on their record). For this
reason, to counteract this possibility, all the employers interviewed for this study
indicated that they demanded their jobseekers to hand in their response enve-
lopes unopened, so as to ensure that nothing could be removed from them.

The criminal records database is, however, not the only source of infor-
mation for employers wanting to learn more about jobseekers” criminal history.
Court rulings and judgements, for instance, are public documents in Sweden,
and thus accessible to anyone wishing to review them. With the exception of the
Supreme Court and, in certain cases, the courts of appeals, they are, however,
not electronically published, and an individual wishing to access information on
a specific case must contact the appropriate district court. An employer inter-
ested in learning about a jobsecker’s criminal history can thus proceed accord-
ingly to obtain information on possible convictions involving the person in
question. In criminal cases, the records are kept by the district court for a period
of six years, and in civil cases for a period nine years. Nevertheless, since crimi-
nal cases are tried where the crime is alleged to have taken place and not where
the defendant resides, there are no guarantees that the employer finds all the
relevant information without contacting all of the 48 district courts in the coun-
try. Consequently, none of the employers in this study who used enforced sub-
ject access to obtain criminal history information on their job applicants had
resorted to this method for accomplishing the same.

Table 1 gives the number of information requests submitted to the national
Criminal Records Registry over time, along with the total number of new em-

ployee hires each year.
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3

Research Methods

In pursuing my research questions for this thesis, I collected and analysed a
variety of materials as follows:

1. Legislative documents from the late 19t century, when the national Criminal
Records Registry was set up in Sweden, up to 2010. These include governmental
bills, ministry publications, terms of reference, and official reports of govern-
ment-appointed committees of enquiry (Appendix A).

2. Newspaper articles including editorials, letters to the editor, and opinion
pleces appearing in three major Swedish newspapers in the time period 1997,
when mandatory criminal record checks first began to be discussed in public in
the country, through 2009 (Appendix B1), as well as all news reports, editorials,
letters to the editor, and opinion pieces that I could find published in Swedish
newspapers from the 1920s through 1990 on the topic of police records, data
protection, and privacy rights (Appendix B2).

3. Interviews with employers with no legal access to criminal records who
nevertheless reported using enforced subject access to obtain information from
jobs applicants on their criminal records, as well as with representatives of la-
bour unions and employer organizations to elicit their views on this practice
(Appendix C). Additional interviews were conducted with civil servants working
at the National Police Board to learn more about their practices and the police
database.

4. Various statistics on the use of ctiminal records and the Criminal Records
Registry were drawn upon, including data on access requests received each year.

Table 3 provides an overview of my research questions, the different kinds
of materials and methods (excluding statistical ones) used for tackling them, and
the individuals Papers going into this thesis in which the questions are dealt with
in more detail.
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RESEARCH METHODS

3.1. Qualitative Materials

3.1.1. Legislative Documents

The starting point for my study is a Swedish government commission proposal
on a national criminal record registry from 1892 (Commission Report 1892).
The commission of enquiry in whose report the proposal was contained had
been appointed after the system of keeping criminal history information in par-
ish records became questioned in the 1880s owing to circumstances described in
Section 2 above and Paper I below. In addition, all available governmental doc-
uments from 1892 through 2010 that deal with the actual or potential use of
criminal records by employers, individuals’ subject access rights, or regulations
aimed at either increasing or limiting the impact of a criminal records were col-
lected and examined.! All in all, there were 48 such documents, varying in size
from a few pages (terms of reference) to several hundreds of pages (teports by
commissions of enquiry).

In Sweden, government documents are considered public and must be made
available to citizens upon request.!> Accordingly, most of the documents in-
cluded in this study were retrieved either through the University of Gothenburg
library or, in the case of more recent documents, from the Swedish Govern-
ment’s website.!> Up until 1997, the country’s government and parliament also
published an annual index of official documents produced each year, which
made tracing any changes in the regulations possible for the period leading up to
1997. For legislative changes enacted from 1998 onwards, the print version of
the Swedish Code of Statutes was consulted for each year.!* When an act is
amended or re-written, it is assigned a unique number in the Swedish Code of
Statutes, which can then be used to locate prior documents. Also references to
earlier work as found in later reports could be used for the purpose of locating

relevant material.

11 All documents not directly related to the topic of this thesis were excluded from this
collection, such as those in which the use of criminal record checks for other purposes
like for applicants for certain commercial driver’s licences were discussed (e.g., prop.
1993/94:168).

12 Documents can of course be made secret if certain requirements are fulfilled (see SFS
2009:400 Offentlighet och sekretesslag)

13 http:/ /www.regeringen.se/sb/d/108

14 A thin line in the margin of the print version the following year marks amendments to
acts.
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In this study, I focus on court records and exclude police records. The main
reason for my choice to do so is that subject access was never introduced in the
legislation governing police records in Sweden. Neither were police records
made available for employers of teachers and childcare workers in 2001. Never-
theless, police records, including records kept by the state security police, are
indeed checked for job applicants seeking positions critical to the national secu-
rity (Swedish Code of Statutes SFS 1996:620 Sdkerbetsskyddslag).'>

A list of the documents by category, including reports from authorities con-
cerning the regulation of employers’ access, is given in Appendix A.

3.1.2. Newspaper Articles

News media can be said to setrve as witnesses to events that would otherwise
not get the attention of the public (Wykes 2001, 20). Besides “informing” about
such events (however much we might wish to qualify that term in view of all the
selection, editing, and narrating going into the process), newspapers make room
for opinions in the form of editorials, letters to the editor, and columns. News
media are co-creators of cultural representations and make up an arena where
norms and norm conflicts are expressed, discussed, and debated (cf. Greer
2004). They provide their audiences and the broader public with frames of ref-
erence and a daily opportunity to engage in a “moral workout” (Katz 1987; see
also Luhmann 2000). Just like lawmakers, they are active participants in a con-
tinuous discussion about social boundaries, power, and social order, and their
focus on “bad news” means that they also can focus on “openings for what may
be done to improve things” (Ericson, Baranek, and Chan 1991).

Analysing scandals can be a useful method for capturing norm conflicts as
well as the ways in which they are settled. Since the two paedophile scandals
included in my study occurred in 1997-1999 at a time when mandatory criminal
record checks of teachers and childcare workers were debated, leading, more-
over, to the appointment of an investigating committee tasked by the govern-
ment to look into the broader issues more closely, my first sample of newspaper
articles covers this very period. The resulting new 2001 law on mandatory vet-
ting of teachers and childcare workers can thus be narrowed down as perhaps
the specific point at which the still ongoing function creep at the focus of this
thesis started; for this reason, the articles analysed for this study date from all
the way up to 2010, so as to allow the analysis to tackle also how the debates
subsequently developed and whether there were changes in the way the issues at

15 For an overview of how these records have been used in state security police hiring

decisions (through 1986), see Tollborg 1986.
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stake were framed — in other words, to be able gain a better perspective on what
has been seen as problematic, which solutions have been presented, and which
moral standpoints have been available over time (Entman 1993; Gamson 1988).

To obtain a valid sample representative of the broad range of views held,
strategic selection was used. As a result, the sample contained articles from one
nationwide morning paper (Dagens Nybeter, DN) and one nationwide evening
papetr (Aftonbladet, AB), each boasting the largest edition in its own category
(Topplistor 2011). The two papers also represent opposing ends of the political
spectrum: Dagens Nyheter, having been “independent” until 1998, today describes
itself as “independent liberal’, while Affonbladet was openly social democratic
until 1998 after which it became “independent social democratic” (in the Swe-
dish context, “liberal” refers to neo-liberal and conservative standpoints rather
than a “progressive” one, representing, at least when it comes to news media, a
political position defined in opposition to the “social-democratic” stance). In
addition, also the leading regional newspaper in the area where the two scandals
examined in this study took place was included (Nerikes Allehanda, NA); this
publication has presented itself as “liberal” all along. My aim, however, is not to
engage in media analysis as such, nor is it to focus on differences in how certain
newspapers framed the scandals or news on criminal record checks.

To locate articles relevant for my study, 1 used the database Mediearkivet that
contains articles from Affonbladet and Dagens Nybeter from 1994 onwards and
articles from Nerikes Allehanda from 1997 onwards. The articles were searched
using the search terms “pedofil*” (paedophile*), “straffregist*”, “brottsregist*”,
“kriminalregist®” (all Swedish synonyms for criminal records), and “register-
kontroll*” (record checks). The period covered by them runs from 1997, when
the government’s expert committee was appointed, through 2009. A total of 143
articles were found; these are listed in Appendix Bl with author and headline
(when there is one). To clarify how the discussions were shaped before the
scandals, I also searched for articles from the period 1995-1997. Only five arti-
cles could be identified from these three years, however, compared to, for ex-
ample, 32 in 1997 and 23 in 1999.

There are no restrictions on the type of articles to be included in the Medje-
arkivet, and both editorials, news articles, and letters to the editor can be found
in the database. There are, however, no guarantees that every article has been
registered. It is the newspapers that deliver the texts to the company running the
database, and, as the company readily admits, for example the _Affonbladet coll-
ection in the database does not always cortespond to the print version of the
paper. As concerns the cases I myself studied, as can be seen from Table 3
below, the number of articles from Affonbladet peaks at the same points in time
as the number of articles from the other newspapers, for instance in 1997 and
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1999. The only exception here is year 2007, when the other two newspapers saw
a peak but Aftonbladet did not. In that year, many of the articles published in the
mote local paper Nerikes Allehanda in 2007 were connected to a debate waged in
the municipality about the introduction of mandatory criminal record checks for
nurse’s assistants and social service personnel. The atticles in Dagens Nybeter,
again, stemmed from two opinion pieces published in the paper, one by the
country’s Ombudsman for Children in June of that year and the other one by
the National Scout Association in July, which both demanded that mandatory
criminal records checks be extended to more job categories and areas of occu-
pation. Since it seems reasonable to assume, then, that the peak in these two
cases is explained in the first place by factors related to these two individual
newspapers and not developments in the broader society, and since the fre-
quency of articles in Affonbladet overall followed the same pattern it did in the
other two newspapers, I deemed it not necessary to include the print version of
Aftonbladet within the scope of my study

Table 3. Sample of Newspaper articles 1995-2009 divided per year and newspaper, and in sum
per year and newspaper

News- 95 -96 97 -98 -99 -00 -01 -02 -03 -04 -05 -06 -07 -08 -09 |total
paper

AB 1 3 42 5 43 3 1 1 6 5 1 4 1 5 1 | 60
DN 0 1 1" 1 7 2 4 0 2 1 1 2 6 5 3 | 46
NA na.- na 8 0 3 1 1 1 0 6 1 5 6 1 2 | 35
total 1 4 32 6 23 6 6 2 8§ 12 3 11 13 1N 6 | 143

In addition, newspaper articles were also collected for the purpose of contex-
tualizing criminal record checks and their regulation before 1990 in this Intro-
duction. Here the relevant articles were located through the Sigtuna Foundation
Clipping Archive. The archive holds press clippings from Swedish newspapers
from 1920-1990 that are categorized and stored in a chronological order. In
some cases, when the relevant categories contained a large amount of press
clippings, I focussed on periods immediately preceding the major changes in the
regulations that I investigated (see Paper 1): 1920-1936, 1940-1966, and 1980—
1989. This was the case with the categories “The Police”, “Criminal Justice”,
and “Statistics: Population, Standard of Living in General, Secrecy, and Right to
Privacy”. Categories such as “The Metropolit Project”,!¢ “Computers, Personal

16 The Metropolit Project was a longitudinal study conducted at the Department of Soci-
ology, Stockholm University. It collected comprehensive data on the 1953 birth cohort
of Stockholm City. In 19806, its existence was “revealed” in Dagens Nybeter, and a vivid
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Register incl. Secrecy and Privacy, etc.”, “Parish Registration”, and “The Police:
Identity Card, Identity” I examined in their entirety for each year. All in all, 206
articles of relevance for this thesis research were located, as enumerated in Ap-
pendix B2.

Relying on the Sigtuna Foundation Clipping Archive was problematic in
some respects, however. For instance, I was informed that the press clippings in
it were collected by a group of (mostly) “retired ladies” who worked for the
archive in exchange for free meals at the foundation’s guest house. It is, obvi-
ously, not possible then to verify whether the collection includes every relevant
article published, or whether the categories indeed are consistent and complete.
To provide just one example, when perusing the category “Computers [etc.]”, 1
noticed that it held a number of press clippings that could have just as well (and
in some cases should have) been categorized under the “Metropolit Project”. By
searching not just one category but also related ones, along with a few more
petipheral ones, I nevertheless hope to have identified most of the articles that
bear upon the topic of this study.

The Clipping Archive nevertheless subscribes to most Swedish newspapets,
and through it I was able to locate articles from small, regional papers such as
Nerikes Allehanda INA) and Nya Wermiands Tidning NW'T). At the same time, it
is reasonable to assume it to include a bias towards the major newspapers. Most
articles in it are from the national papers Dagens Nyheter (DN), Svenska Dagbaldet
(SvD), Expressen, and Aftonbladet (AB), and from the leading regional morning
papets such as Sydsvenska Dagbladet Snillposten (S.D.S.), Uppsala Nya Tidning
(UNT), and Gdteborgs-Posten (GP). Altogether, then, even with this possibly in-
complete and somewhat biased selection, the archive with its ready-made cate-
gories offered for my study a possibility to find empirical materials that helped
me to contextualize the study in a way that otherwise would not have been pos-
sible. Since these materials are not available through the other databases I used,
without the Clipping Archive I would have had to scroll through microfilm and
microfiche documents for each newspaper and each day in order to locate them
otherwise.!” Such a massive job would no doubt have also meant succumbing to
some of the same flaws I noted marring the Clipping Archive, resulting in rele-
vant articles becoming excluded from the sample.

debate on research ethics, data protection, and the right to privacy ensued, as the subjects
had never been informed of their inclusion in the study. See also note 24.

17 For the period 1945-1981 I would have been able to find press clippings in Pressarkivet,
a microfilmed archive accessible through all Swedish university libraries, with categories
based on its own system of classification.
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3.1.3. Interviews

To tackle my research question regarding employers’ use of enforced subject
access, I interviewed employers engaged in the practice of checking their job
applicants’ criminal history records as part of their hiring process. In addition, I
planned to examine company policy documents to review any guidelines the
companies might have in this regard, and to compare these to what is stated in
governmental documents. However, it turned out that none of the companies in
my sample had any written documentation regarding the use of criminal record
checks. This was surprising, since requesting and obtaining jobseekers’ criminal
record information means that recruiters may be handling information classified
as “sensitive data” in the Data Protection Act, and it would therefore be in the
companies’ interest to ensure that their employees know how to handle such
data. In addition, several of the companies included in my study were quite
sizable, having a separate HR division that handled all recruitment matters based
on formalized routine processes. None of my corporate interviewees were able
to give a clear answer as to why the company they represented did not have a
policy in place in this regard, although some of them stated that they had re-
quested for one or that they regretted not having one. One can only speculate
about the reasons for this lack of any company guidelines for the use of criminal
record checks in recruitment. One possible explanation nevertheless is that
jobseekers only rarely present a copy of their record if there is a mark on it.
Based on the interviewees, it seems to be generally assumed that those who
actually have such a mark will out of their own volition withdraw their appli-
cation when requested to provide the information.

There are no Swedish studies to reveal in which labour market sectors the
practice of criminal record checks is common. My choice of informants was
therefore based on my preliminary knowledge of sectors where criminal back-
ground checks are common. Besides information obtained from newspapers
and other media on companies that perform background checks, I interviewed a
civil servant working for the National Police Board (NPB). Civil servants at the
NPB have a rough notion of the sectors where the practice tends to be com-
mon, since it happens that companies provide jobseekers with their own com-
pany-specific forms which they ask the applicants to use when submitting a
request for an extract of their criminal record; moreover, jobseckers who have
been asked to submit a copy of their record sometimes call up NPB to ask ques-
tions and thus reveal the identity of the employer in question. For this study, I
chose to target companies in the employment services sector and the transporta-
tion and logistics sector; this, however, was not only because these two sectors
in particular are known for their use of criminal background checks in hiring,
but also because they also make interesting cases from the point of view of my
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research questions — something that I will elaborate more on in the following
sections.

The employment service industry

Companies in the employment services industry make an interesting case be-
cause their business concept is to recruit people for other employers. A bad
hiring decision, besides forcing these companies to go through the recruitment
process again, which is often a costly process, may also cost them their client
and future business opportunities. Companies operating in the sector indeed
must be able to prove that they are better at recruiting staff, and at providing
reliable candidates, than their customers; “It’s what we’re supposed to be good
at”, as one of the interviewees for this study put it. Besides having to be sure to
recruit the right person and prove their reliability to their clients, however, these
companies must nevertheless also be able to attract prospective employees, for
which reason they cannot use recruitment or screening methods that the latter
find offensive. In the employment services industry the conflict of interest be-
tween employers’ need to make as safe and secure hiring decisions as possible
and jobseekers’ reluctance to subject themselves to privacy-intrusive screening
methods comes to a head.

In 2000, I sent out a short email questionnaire to 22 companies providing
employment services in the region of Vistra Gétaland, Sweden. These were
selected from a list of companies certified by the industry trade association for
the region, containing both small and large local, regional, national, and inter-
national enterprises. Limiting my selection to companies from the region of
Vistra Gétaland was a conscious decision intended to keep the sample size
manageable, as the region consists of one major metropolitan area (the City of
Gothenburg) and several small municipalities, as well as countryside. This was
also an area that I could focus on without a need for additional funding for
travel.

Seven companies completed the survey, giving a response rate of 32 per
cent. Three of those returning the questionnaire stated that they always checked
their job applicants’ criminal records, while three stated that they sometimes did
so and one that it never did so. Of the six companies at least sometimes check-
ing their job applicants’ criminal records, three (two international and one local)
agreed to participate in the study. Five individuals working at these companies
were subsequently interviewed. In one of the interviews thete were two partici-
pants present, at the preference of one of these interviewees. Two of the com-
panies involved had both a temp-agency division and a department for per-
manent recruitment, and the interviews in their cases were conducted with per-
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sonnel from both, even if criminal background checks were routinely conducted
by one or the other only. In this way, some negative cases of employers who do
not check criminal records were also included.

The manufacturing industry

In my sample, there was also one “odd” case: a company from the manufactur-
ing industry. It was included based on a tip from an acquaintance working for it,
as it would provide an interesting point of comparison to gauge whether there
might be any differences between blue-collar and white-collar jobs in how close-
ly the practice of checking job applicants’ criminal records was adhered to. De-
spite the initial confirmation from the company that it did use criminal record
checks, it nevertheless turned out that, although it indeed had considered adopt-
ing the practice, it had ultimately decided not to do so. The interviews with the
company representatives were nonetheless included in my analysis, as it seemed
of interest to investigate the reasons for this decision. In contrast, I was unable
to secure interviews with personnel from other companies in the manufacturing
industry, for which reason no further interviews were carried out with compa-
nies from this sector.

Labour unions and employer associations

In Sweden, employer associations and trade unions have traditionally exerted
significant influence on how the labour market is regulated, through a process in
which collective bargaining agreements have occupied a central position. When
the new paragraph on subject access rights was introduced in the country’s
criminal records legislation in 1989, the government warned that possible mis-
use of such rights by employers through enforced subject access would likely
provoke a strong reaction by labour unions (Ds Ju 1981:6). For these reasons, 1
deemed it relevant to interview representatives of labour market associations as
well and to analyse policy documents created by them. As was the case with the
employers, it nevertheless turned out that the organizations I approached had
no written policy documents regarding the use of criminal record checks. As
one of the labour market representatives stated, this was probably owing to the
fact that the unions, in keeping with the traditional way of regulating the labour
market in the country, lacked a mandate to intervene in hiring matters except
where these fell under the jurisdiction of the Swedish Anti-Discrimination Act.
One employer organization representative, again, explained that the organi-
zation’s members had been advised to restrict their use of criminal background
checks in order not to draw “unnecessary” unwanted attention from the legisla-
tors. That attention, namely, could result in regulatory change limiting employ-

40



RESEARCH METHODS

ers’ possibilities to retrieve jobseekers’ criminal record information. Against this
background, the absence of any policy documents by employer organizations,
and possibly by individual employers as well, could then be viewed as a delibet-
ate strategy to keep the practice invisible instead of looking like a formalized
routine.

The trade union and employer association tepresentatives interviewed were
connected to the individual companies or industry sectors from which my other
interviewees came. Five interviews with labour union representatives and two
interviews with employer association representatives were conducted. Two of
the former worked in managerial positions in their organization, and the inter-
views with them also addressed the hiring processes and techniques of their
employer companies. Neither one of these companies conducted criminal back-
ground checks on job candidates, although one of them had earlier conducted
credit checks as part of its applicant screening process. The imbalance in the
number of interviewees between trade unions and employer associations is ex-
plained by the circumstance that a company may have several categories of em-
ployees belonging to different trade unions, while it itself only has a member-
ship in one employer association. In one of the interviews with employer associ-
ation representatives there were two interviewees present, at their own prefer-

ence.

The interview situation and its challenges

All in all, I conducted 15 interviews during 2007 and 2008 (see table 4 for de-
tails).!® Each of the interviews lasted from 35 minutes to one hour and a half,
and took place at the interviewee’s workplace. All interviews were conducted
face to face, except for two which were conducted by telephone, at the prefer-
ence of the interviewees. The interviews were digitally recorded and transcribed
verbatim; non-verbal sounds were noted down as well, with laughter, sighs, and
differences in speaking volume indicated. Yet the transcripts were not as metic-
ulous and fine-grained as those done within conversational analysis, for exam-
ple.l?

18 Within the framework of this research project I also interviewed two individuals with a
mark on their criminal record, as well as one civil servant at the Swedish Public Em-
ployment Service whose work tasks were specifically aimed at helping people in custody
and prison. Although all these interviews provided me with important information, the
topics they covered were beyond the scope of this research and the intetviews are there-
fore not included in the materials analysed for the thesis.

19 Although the detailed transcripts proved valuable for the analysis, the interview quotes
as used in the separate papers below have been somewhat simplified during translation,
in order to improve readability and because it would have been too difficult to render
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Table 4. Number of interviews conducted, by sector

Employment Transport and Manufacturing Trade unions Employer
service sector logistics sector industry associations

4 interviews 3 interviews 1 interview 5 interviews' 2 interviews

(5 interviewees) (3 interviewees)

'Two of the interviewees worked in managerial posts as directors of administration and were thus able to
also discuss their company's hiring practises. The relevant sections of their interviews are, accordingly,

coded as employer responses.

The interviews were only loosely structured, but during all of them those who
were employers were asked what kind of background checks their company
used, whether through them they were able to obtain all the information that
they felt was necessary for their hiring decisions, and whether they thought
there was any type of background information that they considered as inappro-
priate to ask or look for when interviewing a job candidate. Those who indeed
used criminal record checks were asked when they had first adopted the prac-
tice, whether they knew the reasons for adopting it, and whether in their com-
pany there was a policy on how to treat and evaluate the information obtained
through the checks. Also pragmatic questions such as at which point of the
application process the interviewees usually informed their job candidates that a
copy of their criminal record would be requested and so forth were asked. Trade
union and employer association representatives were asked whether issues re-
lated to the use of criminal record checks in recruitment had been brought to
their attention from among their membership, whether there were situations
where they recognized the use of criminal record checks to be justifiable or
unjustifiable, and what position they would advise their members or member
organizations to take regarding the use of criminal record checks in hiring.

In the course of the interviews, it became apparent that, even though an
open-ended and active interview format that puts the interviewees and their
experiences at the centre is often recommended and was indeed also what 1
strove for (see, e.g., Holstein and Gubrium 2003; Mishler 1986), that was not
always what the interviewees expected. As Holstein and Gubrium (2003, 4) have
noted, we live in a society where interviews of different kinds have become
increasingly common and where the interviewee is “generally awate of the rou-
tine and waits until questions are posed before answering”. Trying to make the

into English many of the culturally dependent distinct vocal markers and sounds of the
original Swedish.

42



RESEARCH METHODS

interview into an open conversation around a topic can then create a certain
degree of frustration among the interviewees, who observe that the familiar
rules of an interview situation are not being followed. As recommended by
every handbook on qualitative interviewing, I began all of the interviews with
more general questions about the interviewee’s work, trying to leave as much
room as possible for the interviewees to decide what was most interesting for
them to talk about (in light of what they knew about the topic of my research
and the reasons for my wanting to interview them). This, however, caused, for

13

example, one interviewee to react sharply and tell me to “ask more specific

questions”. Responses like that may nonetheless have been influenced by the

circumstance that at least the interviewees who worked in their companies’ HR

departments were used to being the interviewer and not the interviewee, and in

most cases also had themselves been trained in interview techniques aimed at
» o«

obtaining as “objective”, “accurate”, and comparable responses as possible from
jobseckers.

3.2 Additional material: criminal record statistics

The Swedish Criminal Records Registry is administered by the Records Division
of the country’s National Police Board (NPB), and it is physically located in the
city of Kiruna in the north of Sweden (for a detailed history of the Registry, see
Section 2.1 above). Although the information in the Registry is available to re-
searchers, the topic of this study did not in itself require access to it. Instead, the
statistics used in the study are based on the official figures provided by NPB
upon request. Before drawing any conclusions based on those figures, however,
a few considerations are in order.

NPB keeps statistics on the number of requests for copies of personal crim-
inal records on an annual basis. Requests submitted by those seeking a position
in schools and preschools are kept separate from those submitted by individuals
applying for jobs at specially approved care and residential homes for children
and young persons. There is, moreover, a separate category for prospective
insurance intermediaries. Requests from those seeking a position as personal
assistants to children are, however, grouped together with those coming from
prospective childcare workers and teachers. Requests submitted by individuals
to satisfy the demand of recruiters without a legal right to check job applicants’
criminal records would, again, be categorized together with all the other subject
access requests submitted as “Section 9” requests. There are different request
forms for cach of these categories or types of employment in question, which
then also forms the basis of the statistics kept by NPB. This means that access
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requests related to occupations or jobs for which it is mandatory to check the
jobseeckert’s criminal history record are not part of the statistics on subject access
requests, although it cannot be ruled out that a wrong form may have been used
in individual instances.

The number of requests submitted in the category for teachers, childcare
workers, and staff at care and residential homes for children and young persons
has every year been higher than the corresponding number of new employee
hires in these areas. In a 2003 report, the Swedish National Agency for Educa-
tion (Skolverke?) suggested that this might be explained by the likelihood that
many employers opt to not follow the law according to which only the candi-
date ultimately offered the job should be requested to submit a copy of her or
his record, probably demanding instead that several of their job applicants do so
(Skolverket 2003). The conclusion may well be true. In subsequent years, more-
over, several organizations have adopted policies regarding criminal record
checks of employees and volunteers that entail or allow for inconsistent use of
request forms for their different employee/staff categories. The Swedish Sports
Confederation (Riksidrottsférbundet 2005), for instance, urges its member ot-
ganizations to request from volunteers full Section 9 disclosure, while some of
its member clubs and organizations nonetheless continue to ask their volunteer
workers and staff members to instead hand in their information using the more
limited “schools-and-kindergartens” category requests, and the Swedish Red
Cross (Réda Korset 2010) explicitly advises its affiliates to use the latter pro-
cedure for positions where the volunteers come into contact with children. This,
too, might then partly explain why the number of “schools-and-kindergartens”
requests tends always to be higher than the total number of new employee hires
in that area during the same year.

3.3 Coding and analysis

In this section, I discuss and justify my choice of using a grounded theory ap-
proach combined with narrative analysis for my research. In connection with
my discussion of grounded theory, 1 provide a more extensive description of how 1
coded the interviews and the newspaper articles. In connection with my discussion of
narrative analysis, 1 detail my work in analysing the governmental documents. The role
of the narrative approach, however, is not limited to the latter analysis only,
informing as it does — even if no more than implicitly at times — my work with
the other two samples used for this study as well.
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3.3.1. Grounded Theory

My methodological choice was to use a constructivist grounded theory approach
as developed by Charmaz (2000, 20006, 2008; see also Bryant 2002, 2003; Clarke
2003). Grounded theory provides a “systematic, inductive, and comparative ap-
proach for conducting inquiry for the purpose of constructing theory” (Bryant
and Charmaz 2007a, 1), and the constructivist otientation corresponds closely
with my own ontological and epistemological views. Put simply, constructivist
grounded theory does not claim that data and theory represent objective facts.
Instead, the research process is seen to reflect the interaction between re-
searcher and the data, with “the reality” being multiple and processual (Charmaz
2000, 2007). In Charmaz’s (2007, 402) own words, “[r]ather than assuming that
theory emerges from data, constructionists assume that researchers construct
categories of the data.” The constructivist grounded theory method, further-
more, rejects the “original” objectivist grounded theory assumption of the “neu-
tral” position of the researcher and the claim that theory is “discovered” (Bryant
2003).

There is no previous research on the use of criminal records or on function
creep to provide a model for how to “theorize how meanings, actions, and so-
cial structures are constructed” in these contexts (Charmaz 2006, 151). For this
first attempt to do so, a constructivist grounded theory approach seemed there-
fore to provide me with the best tools for the task.

The interview study

The interviews were conducted in three separate rounds, and after each round
the recorded interviews were transcribed and coded (cf. Glaser and Strauss
1969).20 The initial coding was done using an inductive approach that entailed
descriptive reading of the text section by section (Charmaz 2006; Turner 1981).
Here the question, however, was not of a fully “inductive” coding, since this
research project was the result of specific questions and guiding rationales that
influenced the coding (cf. Blumer 1986; Charmaz 2006). After the third round
of interviews, the codes were compared to one another, and the ones found to
be of special value from the point of view of my guiding rationales were selected
for closer analysis. These codes then underwent “focused coding”: the data
chunks placed under each code were compared with one another in order to
define what the code was about and to sort out data chunks that did not belong
under it (Charmaz 2003; Martin and Turner 1986). Finally, the codes were com-
pared with one another in order to create a conceptual model of the vocabular-

20 The software Atlas.ti was used for coding.
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ies of motive used by employers as well as trade union and employer association
representatives.

Upon its conclusion, the study has been presented to groups of human re-
source officials on two different occasions. On both of these the way of rea-
soning the officials demonstrated around the topic of criminal background
checks and enforced subject access appeated to validate my analysis. When
giving the presentation on the first of these occasions, the discussion among the
audience members turned into what might be described as a focus group inter-
view. No new themes, however, were introduced during it to supplement those
already discovered by my analysis in this thesis. The participants of this event
came from industry sectors other than those covered by my interview sample,
and the fact that my conceptual model so neatly corresponded with their way of
thinking about criminal background checks strengthened both my impression of
saturation upon completing the coding for the last round of interviews, and my
conviction that there are some generalizations that can be made based on my
study. Also the overlap between the vocabularies evoked in the different settings
engaged in this study (labour market, legislature, news media) reinforced my
understanding that this indeed is the case. At the same time, however, it is of
course possible that there are more nuances to be discovered, or that one could
find greater (and more) differences in the use of vocabularies with a sample that
represents more sectors and a more diverse range of company sizes showing
greater variation in the degree of professionalization of the recruitment process.
After all, a few years have passed since the interviews were conducted, with new
legislation introduced in the meantime and new public debates sparked on the
use of criminal records that both will most likely have influenced the existing
employer vocabularies in use.

The newspaper study

For my first sample of newspaper articles, covering the period 1995 through
2009 (Appendix B1), I initially performed line-by-line coding just as I had done
in the interview analysis above. After that, I compared the codes, merged some
of them, and began the comparison of data chunks under those codes that
seemed relevant for my research questions. One major difference here, com-
pared to my work on the interview sample, was that now I proceeded from an
explicit theoretical understanding of the reasons for my study, which then ex-
erted a stronger influence on my work than in the case of the interviews where
my theoretical approach primarily stemmed from Mills’ (1940) and Burke’s
(1984) notion of ‘vocabulaties of motive’. While even here I kept writing de-
scriptive memos for each code after comparing the data chunks, I now also

started searching for underlying norms, grouping the codes around two oppos-
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ing poles: that of being in favour of conducting criminal background checks on
jobseekers and that of being against it.

The sample collected from the Sigtuna Foundation Clipping Archive (Ap-
pendix B2) was coded simply based on content. Most of this work had to be
done at the archive itself, since photocopying all the articles and completing the
work elsewhere would have required additional financial and time resources. No
specific analysis of any vocabularies of motive was carried out for this material;
instead, the purpose of this sample was to help better contextualize the period
when the question of the right of access to one’s personal criminal record was
brought up and discussed in the parliament.

3.3.2. Narratives

In Paper I, I use Richardson’s concept of ‘cultural story’ which stands for “a
general understanding of the stock of meanings and their relationships to one
another” that is “told from the point of view of the ruling interest and the nor-
mative order” (Richardson 1990, 127). Although the concept includes narratives
such as folk stories and contemporatry versions of the heroes-villains-and-vic-
tims theme as typically encountered in the news media, for example, I also use it
to denote the type of narratives one finds in governmental documents attempt-
ing to account for new legislation proposed or adopted. By using this concept, I
hope to better capture the ways in which such stories fulfil the important role of
rendering events in the world seemingly “normal” to us, becoming themselves
part of our shared culture to such an extent that we no longer question them.
Cultural stories at once set forth values and shield these values, and claims based
on them, from questioning (Witten 1993). In other words, stories mediate
norms, such as expected behaviours and accepted ways to solve problems (see
also Atkinson and Delamont 2006). Yet, our culture is not fixed, nor cohesive,
and there is always an ongoing process of choosing from among the available
narratives in order to present the world, an issue, or oneself in a desirable way
(Watson 2009). A general narrative approach along these lines then helps the
examination of standpoints taken by the government, or put forth by the media,
as important guidelines that shape the “general understanding” and sense-mak-
ing around issues such as criminal record checks as a crime prevention strategy.

3.4 Research Ethics

The main ethical concern at the outset of this research was whether my survey
questions about criminal record checks would make employers not engaged in
the practice curious about it and perhaps entice them to begin demanding their
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job applicants, too, to submit a copy of their record. While this was probably a
valid concern, my rationale for nevertheless sending out the email questionnaire
to also these companies in the employment services sector was that, in it, crimi-
nal record checks are so common that it would have been surprising indeed if
anyone receiving the questionnaire would not have heard about them or consid-
ered them before. While it cannot of course be excluded that my email made the
issue of criminal background checks more interesting or attractive to the survey
respondents, perhaps spurring a feeling that “everyone else is doing it”, I never-
theless believe that it would be presumptuous to assume a major influence of
my research on employers’ and HR staffs’ everyday practices. All the same,
when later approaching companies in the transport and logistics sector and in
the manufacturing industry, I only chose companies that I knew to be using
enforced subject access as part of their recruitment processes.?!

All interviewees were contacted by both telephone and email in advance of
the actual interviews. When so requested, I sent them a list of the questions that
I wanted to discuss, so that they could consider them beforehand. At the be-
ginning of each interview session, confidentiality and procedural issues were
explained to the participants who were also informed of the fact that, in order
to remain anonymous, they could not disclose to others their participation in
this research project. The participants were, furthermore, explained that, in case
the research was to become disputed by the scientific community, it might be
more closely scrutinized by other designated researchers who could then also
gain access to the interview recordings and transcripts, but that these persons
would in such cases adhere to the same ethical guidelines as those followed in
the present research and not disclose the interviewees’ identities.

Before the interviews commenced, study participants’ informed consent was
sought to record the interview, and the participants were told that they were free
to withdraw their consent and their participation in the research project at any
time. They were also provided with my contact information one more time. All
the interviewees were offered an opportunity to review the interview transcripts,
and while most of them then also did so, no one submitted any comments re-
garding their accuracy. Neither did anyone withdraw their consent or partici-
pation.

2t In the case of the manufacturing industry company it turned out that I had been slightly misin-
formed: the issue had indeed been discussed within the company, but in the end it had taken an
active decision not to check its job applicants’ criminal records.
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3.5 Critical remarks

There are a number of critical points not addressed in this study that neverthe-
less could be raised. One of these is the question of whether the issue of crimi-
nal records has been dealt with differently depending on the political party (par-
ties) in power. Neither have I analysed in any detail who the actors engaged in
the debate in the country in the 1990s and later were, and whether certain char-
acteristics and content-related features in the newspaper articles and editorials
were due to factors internal or peculiar to the paper in which they were pub-
lished. These omissions, however, do not mean to imply that such issues are of
no interest to this research, or that they did not influence the development of
function creep in the case under consideration. For the reasons noted above, I
nevertheless chose to study ‘cultural stories’ told from the point of view of the
ruling interest, analysing the general vocabularies surrounding criminal records
and the use of job applicants’ criminal history data in recruitment.

As concerns the interview study, one can, moreover, question the use of in-
terviews as a means to capture the vocabularies at use in recruiters’ everyday
work. Vocabularies of motive are situational (Burke 1984; Mills 1940), and
hence the ones evoked and operationalized in a formal interview situation where
one confronts an outside researcher may not be the same as those used in a
conversation with a colleague, for example. Vocabularies of motive are, how-
ever, not made up in the moment, for the present situation; they are socially
constructed actions that the individuals have learned to use (Burke 1984, 21). As
Scott and Lyman (1968, 54) have put it, “organisations systematically provide
accounts for their members”. When asked to participate in a research project
because of their professional role, it is most likely, then, that participants will
rely on the vocabularies in use within their organization. Yet the possibility can-
not be ruled out that, when more than one person shares the responsibility for
hiring new staff in an organization, those other individuals involved in recruiting
might have provided different answers.

One critical point that could be raised in relation to my analysis of govern-
mental documents is that I narrowed my sample to documents related to the use
of criminal records in the labour market and the issue of subject access. Also
documents related to possible changes in the use of criminal records when
granting permissions, licences, adoption rights, and the like, or to the changes in
the regulation of these areas, could be said to be of interest to my broader aim
of analysing and understanding shifts in the use and regulation of criminal rec-
ord data. Such documents, however, were left out of the analysis in the interest
of a more clear-cut research focus, and in order to have a better balance be-
tween the document sample and the interviews; that way, the need to interview
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actors in a wide variety of fields could be eliminated as something impossible to
accomplish anyway within the time frame reserved for this project.

Lastly, it might be worthwhile to touch upon the ongoing, lively debate
about what it means to “do” grounded theory (for different interpretations of
the approach, see Bryant and Charmaz 2007b). Hood (2007, 163), for example,
has argued that the grounded theory method consists of the “troublesome trin-
ity” of theoretical sampling, constant comparative analysis, and theoretical satu-
ration. From her perspective, my interview study would thus not count as a
representative of the grounded theory approach, since my sampling was “pur-
poseful” and not “theoretical” (i.e., it was driven by my initial analyses). My own
position, however, is that it is the inductive or abductive coding, the constant
comparative method, and the grounding of one’s theory in the data that consti-
tute the core components of a grounded theory study (cf. Strauss and Corbin
1990).
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Main findings

In this section, I outline the main findings from the four separate studies in-
cluded as papers in this thesis, setting them in a comparative perspective. Before
doing so, however, 1 would like to briefly summarize the contents of the papers.

4.1 Summary of the papers

Paper I: Regulating Privacy: Vocabularies of Motive in Legislating Right of Access to
Criminal Records in Sweden, pp. | | |-137 in: Computers, Privacy and Data Protection:
An Element of Choice, edited by Serge Gutwirth, Yves Poullet, Paul De Hert, and Ro-
nald Leenes. London: Springer, 201 |.22

In this paper, I analyse Swedish government documents dating from the late
19t century to 2010 as instructive ‘cultural stories’ told from the point of view
of the ruling interest to influence the general understanding of a specific issue.
At the centre of this issue there has traditionally been a clash of interest be-
tween, on the one hand, employers and the criminal justice system wanting to
access individuals’ criminal history records and, on the other hand, convicted
individuals preferring to keep such information private and confidential. The
papet looks at how privacy as a notion has been understood, shaped, and de-

22 A short note on the review process: The abstract of the paper underwent double-blind
peer review based on which the paper was accepted for oral presentation at the 3t Inter-
national Conference on Computers, Privacy and Data Protection in Brussels, 29-30
January 2010 (organized by Vrije Universiteit Brussel, Facultés Universitaires de Namur,
Institut National de Recherche en Informatique et en Automatique, Tilburg University,
and Fraunhofer Institut fiir System- und Innovationsforschung). Following the confer-
ence presentation, the paper was solicited for inclusion in an edited volume with the
above title. A slightly revised version of the paper was then subjected to another double-
blind peer review process before being accepted for publication in the volume in Sep-
tember 2010.
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fined in Sweden, analysing the ways in which the issue has been regulated
through access rights legislation. Three different vocabularies of motive are
identified that have been used to justify the different positions taken on the
issue. The eatly part of the 20 century was dominated by a “protective” vocab-
ulary, with people’s ability to participate in the labour market high on the politi-
cal agenda. No subject access rights were allowed to individuals, to prevent the
possibility of enforced subject access and to help the re-socialization of offend-
ers through employment. By mid-20% century, the protective vocabulary had
yielded to a “rehabilitative” vocabulary in which also the criminal justice sys-
tem’s use of criminal history information was framed as a potential hazard for
re-socialization. Both the protective and the rehabilitative vocabularies posited
the individual as someone in need of protection from the state, whose task it
was, through regulatory means, then to create a degree of opacity between the
individual and other actors to that way protect every citizen’s right to privacy.
The latter part of the century then came to be dominated by a vocabulary
centred on individuals’ rights vis-a-vis the state. Formal data protection legisla-
tion was enacted in Sweden as well as on the European level, and a reformed
crime policy began to stress individuals’ rights in relation to the state that had
come to be seen as overly paternalistic and capable of misusing its power.
Thereby, the state was no longer identified as an actor providing protection, but
rather as an entity against which individuals needed to be protected via new reg-
ulation. Subject access rights provided one strategy to even out the power im-
balance between citizens and the state that kept extensive records on them. In
the case of criminal records, the outcome was formal data protection that never-
theless in practice resulted in less protection for the individuals, since it opened
up a possibility for the practice known as enforced subject access through which
criminal record information became indirectly available to a broader group of

actors.

Paper lI: Vocabularies of Motive among Employers Conducting Criminal Background
Checks. Acta Sociologica 2011 54 (1), 27-44.

This paper examines the ways in which employers as well as trade unions and
employer associations look at and justify employers’ use of enforced subject
access in hiring processes. My analysis is based on 15 interviews with company
representatives from the employment services industry, the transport and logis-
tics sector, and the manufacturing industry, and with representatives from rele-
vant trade unions and employer associations.

Two different rationales were offered for criminal record checks on jobseek-
ers: company security and customer demands. In these cases, the language used
to justify the practice reflected what I term a ‘risk vocabulary’. Behind it, there
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was an unspoken assumption that offenders are likely to re-offend, usually by
committing the same type of crime again. Among the interviewees, there was,
however, also a tendency to enlist elements of a ‘rights vocabulary’ to help ren-
der the use of criminal record data morally more defensible. Two norms in es-
pecial needed to be reconciled with in the efforts to legitimize the use of crimi-
nal background checks of job candidates: that those who have served their sen-
tence shall not be punished again for the same crime, and that demanding access
to individuals’ criminal history data is to be considered a privacy intrusion since
this information belongs to the private sphere. The transgression of the first
norm was neutralized through an appeal to the higher goal of crime prevention,
and by claiming that only certain crimes deemed as “relevant” were taken into
consideration, which assured that no one was unfairly hurt. The need to con-
front the latter norm was circumvented by stating that jobseekers were eatly on
in the application process informed that they would be asked for a copy of their
criminal record, enabling them to withdraw from consideration without making
it obvious whether or not this was due to their reluctance to disclose their crim-
inal history information. This way, the jobseckers could be considered to always
remain in control of their sensitive information and their privacy to remain
uninvaded; hence, no harm was done, again.

In contrast, the employers who were not engaged in the practice of enforced
subject access, and the representatives of trade unions and employer associa-
tions who voiced criticism of the criminal record checks, relied on what I call a
‘trust vocabulary’. Recruitment and hiring were seen as processes in which crea-
tion of trust between the employee and the employer was of paramount im-
portance. Using formal controls such as criminal record checks was, conse-
quently, seen as undermining any feeling of mutual trust. Those using this vo-
cabulary positioned themselves in relation, and in contrast, to the dominating
risk vocabulary. Although the importance of criminal history information for
hiring decisions was acknowledged, the method of obtaining that information
through criminal record checks was opposed. Skilled recruiters were claimed to
be capable of achieving the same through other, more preferable means as well,
such as direct questions to the applicant, careful scrutiny of the applicant’s
CV/resume, and telephone calls to references. Ultimately, however, the risk vo-
cabulary remained dominant in the discussions, as the trust vocabulary could
seemingly only be evoked in relation to the notion of risk, and even where the
rights vocabulary was able to influence the risk-based vocabulary, it was the lat-
ter that provided the interviewees with the means to neutralize the primacy of
the former.
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Paper lll: Criminal Records: Governing Symbols, pp. |20—134 in: Transformations of the
Swedish Welfare State, edited by Bengt Larsson, Martin Letell, and Hakan Thém. Ba-
singstoke: Palgrave Macmillan, 201 223

In this paper, I challenge the Foucauldian-inspired governmentality tradition in
the analysis of late 20%-century developments in crime policy, arguing that the
regulatory changes we have witnessed are better understood from a neo-Durk-
heimian perspective. The techniques of governmentality that often are associ-
ated with the transformation of the welfare state, I claim, are in fact guided by
symbolic values, and what the state strives to govern is not just subjects but,
first and foremost, the interpretation of the techniques in use, to avoid their
being seen as violating that which is considered “sacred” in the society. The
changing use and regulation of criminal records provides a lens through which
to appreciate how Durkheimian ideas like the ‘cult of the individual’ and the
sacred status of the individual in this cult can be used to help us better under-
stand changes in crime policy, making the account of the transformations at
stake hermeneutically less thin.

The paper shows how the implementation of subject access rights, as a nec-
essary prerequisite for the new practice of enforced subject access, should not
only be seen as a way of “liberating” the subjects in question. The computeriza-
tion of the Swedish criminal records registry and the myths circulating about
computers, databases, their use, and what the developments implied from the
point of view of ordinary citizens threatened to loosen the state’s control over
the interpretation of how, and towards what purposes, it managed records. By
introducing subject access rights, the state could symbolically reduce the existing
power imbalance and provide for a regulation more in line with public expecta-
tions.

In the paper, it is also argued that the “subjectification” of individuals that
these developments meant, in rendering citizens into free subjects with an as-
sumed capability for self-regulation, forms patt of the cult of the individual, and
that the cultural representation of paedophiles that presents them as incapable
of self-regulation dehumanizes them into an out-group. I further argue that
children, in this representational universe, stand for the innocent and un-
damaged essence of humans, and that the child thus acts as a Durkheimian “to-
tem” for the society. The paedophile, accordingly, is relegated to an outside

23 The book is an anthology of seminar papers presented to the Department of Socio-
logy, University of Gothenburg. An abstract for the book was submitted to the publisher
and sent out for review before the contract was signed. Each individual chapter was
subsequently discussed at two separate research seminars where they were reviewed by
an opponent and the three editors of the volume.
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status not just because of his inability for self-regulation, but also because he
violates the sacred totem. Mandatory criminal record checks, previously seen to
entail an unacceptable privacy intrusion, were then possible to implement even
though neither the risk they were intended to mitigate, nor their preventive effi-

cacy, were proven.

Paper IV: Mandatory Criminal Record Checks in Sweden: Explaining Function Creep
through Scandals and Moral Position Taking. Manuscript submitted for consideration.

In this paper, I discuss recent legislative developments in Sweden around man-
datory criminal record checks for jobseekers, which have resulted in what I
identify as a ‘function creep’ in the management and use of individuals’ criminal
history data. The function creep in question has, to date, consisted of the fol-
lowing: 1) mandatory criminal record checks have become extended to new
areas, that is, to jobs and occupations unrelated to national security; 2) new ac-
tors have been allowed or required to verify individual citizens’ criminal history
data; that is, new groups of employers have become obliged to check job appli-
cants’ criminal records; and 3) more data is today included in the register ex-
tracts than before. My basic argument is that this development can be explained
through an examination of the moral positions taken by the government in
connection with the introduction of the new act on mandatory criminal record
checks for childcare workers and teachers, the first of several legislative changes
to follow, in 2001. To better understand these moral positions, I also analyse
newspaper articles, especially those covering two paedophile scandals that took
place in Sweden in 1997 and 1999, so as to better identify and understand the
conflicting norms around the issue of mandatory record checks.

The main conflict here was between two sets of contesting norms: those
about protecting children on the one hand and those about protecting the legal
rights of individuals, including their right to privacy, on the other hand. The
first-mentioned are based on the notion that children are vulnerable and de-
pendent, and that, because of their legal obligation to do so, they cannot help
but be there in the school or the preschool where they then may become vic-
timized. The duty to protect children has never been questioned as a norm, even
though the efficacy of mandatory criminal record checks as a way of protecting
children has been publicly doubted. In the government bill preceding the act of
2001, the claim that individuals’ privacy rights would be breached by the pro-
posed criminal record checks was neutralized by making the checks mandatory
while leaving it to the jobseeker to request the record extract. In this way,
jobseckers could be portrayed as maintaining control over their criminal history
information, which in turn was understood as equalling the continued protec-
tion of their individual privacy.
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The actions the government took upon the introduction of this first act in a
series of many then fed back into the general vocabulary, setting a precedent for
how subsequent claims of privacy rights breaches could be “legitimately” neu-
tralized. By placing the characteristics of the child, rather than the child itself, at
the centre, it was then possible, and even “natural”, to extend mandatory crimi-
nal record checks to also other groups coming into contact with people consid-
ered as vulnerable, dependent, and unable to control their situation. The paper
then concludes by examining the limits of function creep in the case considered.
Thus far, the employers mandated to check their job applicants’ criminal record
information have all been connected to the state, executing tasks on behalf of
the state to foster, treat, and care for citizens. Requests from private-sector ac-
tors and voluntary associations to be included in the scope of the legislation
have been turned down by the government, citing the need to counteract
tendencies towards the development of a ‘control society’ and to avoid ex-
cessive monitoring of employees.

4.2 Contesting vocabularies

This thesis relies on ‘vocabularies of motive’ (Burke 1984; Mills 1940) as one of
its main theoretical concepts.?* The concept brings into focus that which “func-
tion[s] as cues and justifications for normative actions” in a particular setting
(Mills 1940, 906). It directs the analytical gaze towards specific justifications and
responses to more or less explicit questions, such as why a regulation should be
changed or new laws enacted. Vocabularies of motive provide ‘cultural stories’
(Richardson 1990) that instruct on morality, acceptable behaviour, and the locus
of responsibility. Although vocabularies of motive reflect wider discourses in
society, my interest in the general discussions of which the debates on the use
and regulation of criminal records are part remains subordinate to the question

24 In Paper IV the question was couched in terms of norm conflicts instead of vocabular-
ies of motive, since the former is the term used in the sociology of scandals (cf.
Jacobsson and Lofmarck 2008), a perspective that I, too, draw upon in the paper. Re-
gardless of this terminological difference, it is the justifications put forth for the practice
of using criminal record checks that I am interested in in both cases. Even if, with this
language choice, the thesis may have lost something of its conceptual clarity, it is also
because of it that my argument in Paper IV is strengthened, thanks to its ability to better
connect with the established concepts in use in the field it engages (sociology of scan-
dals). The analyses presented in Papers I, II, and IV are thus all of a same type, despite
their reliance on these two, slightly different concepts, which therefore should not in any
way be understood as competing with each other.
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of how the function creep in this particular case became possible. The narrower
focus that the concept of vocabularies of motive offers suits this study well, es-
pecially since it draws attention to the relation between the moralizing function
of the vocabularies and the fact that vocabularies are social products that de-
pend for their existence on, and change through, interaction and public discus-
sion. Vocabularies of motive form one of the conditions contributing to func-
tion creep: without broadly acceptable justifications it, in this particular case,
would not have been possible for the legislature to extend the scope of the
mandatory criminal background checks or for employers to endorse the practice
of enforced subject access. By focusing on the different vocabularies in use, it
also becomes possible to identify norm conflicts and examine what constitutes
acceptable justifications for (potentially) controversial actions.?>

In Paper I, I outlined four different vocabularies gleaned from governmental
documents dating from 1892 through 2010: a protective vocabulary at the beginning
of the 20 century, a rebabilitative vocabulary during mid-century, a rights vocabulary
at the end of the century, and what could be termed as a mwixed vocabulary from
around 2006 onwards in which the rights vocabulary is found co-existing with a
re-surfaced rehabilitative vocabulary. As noted in Paper II, at around 2007 there
were three different vocabularies being used among employers and trade union
and employers’ association representatives: a risk vocabulary, a trust vocabulary, and
the previously mentioned rights vocabulary. The norms and arguments set forth in
the governmental documents and newspaper articles examined in Papers III and
IV belong to eithet a risk vocabulary or the rights vocabulary. Leaving aside the more
distant past and concentrating on the time period covered by all three types of
my research material, we can see the rights vocabulary and the risk vocabulary being
evoked in all three of them.

Table 5 gives an overview of the vocabularies of motive used in the different
settings represented by my three separate samples, along with the central value
informing each of them.

2> A more detailed discussion of vocabularies of motive and their relation to concepts
such as ‘accounts’ can be found in Paper II.
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Table 5. Vocabularies of motive identified in the different study samples, their central value,
settings (arena and topic), time periods for the historical sample of governmental
documents, and relevant thesis paper.

Vocabulary of Central value Topic, settings and time period
Motive

Subject Enforced Mandatory criminal record
access subject access checks
Legal arena: Employer arena: Legal arena: Media arena:
Government  Interviews Government  Newspaper
documents documents articles
1892-2009 2007-08 1998-2009 1997-2009
(Paper ) (Paper I) (Paper IIl) (Paper IV)

Protective Re-socialization of X

vocabulary offenders (1892-1940)

Rehabilitative  Re-socialization and X

vocabulary rehabilitation of (1948-65,

offenders 2006-09)
Rights Position of offenders X X X X
vocabulary vis-a-vis the state (1980-98,
and other citizens 2006-09)

Trust Employee-employer X

vocabulary relationship

Risk Potential crime victims X X X

vocabulary

In Paper II, the risk vocabulary was described as the dominant one. Although
the rights vocabulary, too, exerted some influence, the risk vocabulary supplied
a number of “neutralization techniques” (cf. Sykes and Matza 1957) that the
interviewed study participants could then deploy to at least nominally settle the
conflict between the need for risk management on the one hand and the need to
protect individuals’ right to privacy on the other hand. The same norm conflict
was evident also in the newspaper materials and governmental documents ana-
lysed (Papers 111 and IV). To designate the risk vocabulary as the dominant one
on this basis, however, might nevertheless be somewhat misleading since the
rights vocabulary quite cleatly sets limits to what could be considered as an ac-
ceptable justification. One could therefore equally well view the rights vocab-
ulary as the dominant one, since the need for having justifications for criminal
record checks in the first place indicates that such checks are viewed as un-
acceptable in general: for criminal record checks to be seen as legitimate, the
privacy intrusion that they are considered to constitute must somehow be ren-
dered justifiable. At the same time, the risk vocabulary itself provides just such
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justifications, by making the value of the right to privacy relative to the value of
harm prevention. Privacy intrusions can then be justified by referring to the
severe consequences of the crime that the privacy intrusion is intended to help
prevent. The justifications using the risk vocabulary rely on claims about “rele-
vance”, and since justifications based on rights take the backseat when con-
fronted with “relevant” risks and the significant harm they can cause, I thus
nevertheless maintain that it is the risk vocabulary that should be seen as the
dominant one.

The overlap between these two vocabularies and the same mediating role of
the notion of ‘relevance’ were also evident in the legislative arena. In European
data protection regulation, only data “relevant” to the stated purpose may be
processed in automatically handled records; processing “irrelevant” data is con-
sidered to constitute a violation of privacy (see also Tranberg 2007; Gotze
2011).26 As noted in Papers II and IV, employers have nevertheless been able to
negotiate and re-construe what counts as “relevant” in different situations. In
the following section, I will return to the notion of risk, discussing how certain
types of risk and the potential harm these risks can cause may be symbolically so
charged as to effectively remove the requirement for relevance. In other wotds,
whether, and to what extent, privacy violations play a role in considerations
varies between different types of risk involved.

Altogether, then, two vocabularies have persisted in the debates over time:
one centred on individuals’ right to privacy and one focussed on risk manage-
ment. At the end of the 20 century, also a rehabilitative vocabulary began to
find its way back into the government documents, although it remained sur-
prisingly absent from the newspaper materials dating from the period and, per-
haps less surprisingly, was never evoked in the employer interviews for this
study. When, in the latter, ex-offenders’ employment prospects were discussed,
it was in terms of the offenders’ right to have a job and not be punished a se-
cond time, and not in terms of the importance of employment for rehabilitation
and prevention of recidivism.

4.2.1 Cultural Embeddedness of Risk Perception

The notions of risk and risk management that play such a central role in the
vocabularies above also exert a major influence on crime policy today, at least in
the West where neo-liberal forms of government through self-regulation have
been deployed. Indeed, the increased use of criminal records in recruitment, I
argue, should be seen as a part of an ongoing, more general process that has

26 For example Directive 95/46/EC, and national implementations of the directive such
as the Swedish Personal Data Act SES 1998:204 (Personuppgifisiagen).
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been characterized as a shift towards “advanced liberalism” (Miller and Rose
2008; Rose 1999). In this new constellation, the state is no longer “the ultimate
provider of security”, and the focus has turned to the individual who is posi-
tioned as responsible, self-steering, and capable of managing her or his own
risks.

At first glance, the developments in the use of criminal records indeed seem
well in line with what the theorizing on advanced liberalism and neo-liberal gov-
ernance has proposed. What formed a common theme in the debates preceding
the 2001 act on mandatory criminal record checks on teachers and childcare
workers in Sweden, for example, was ‘risk’. The actuarial type of risk thinking
that has been identified as an important part of contemporary society in general,
and of “the new penology” in particular, could then be interpreted as having
played a major part in the introduction of the obligation for certain employers
to check their job applicants’ criminal records (see Feeley and Simon 1992). The
actuarial discourse is based on a rational, actuarial mode of thinking that aims to
identify and regulate “unruly groups”, for example through the creation of risk
profiles that define certain individuals and groups as targets for selective inca-
pacitation. With the help of these, risk is managed by “rearranging the distribu-
tion of offenders in society” (Feeley and Simon 1992, 458); and even when
criminal record checks do not result in incapacitation, they nevertheless “re-
arrange” sex offenders in society by effectively denying them access to employ-
ment in certain sectors such as schools and kindergartens.

In the same way, the recent years’ increased use of enforced subject access
could likely be seen as merely one aspect of a broader process — analysed,
among others, by Rose (1999) as an integral feature of advanced liberalism — in
which responsibility for crime prevention is transferred from the state to indi-
viduals. An individual actor, in this case an employer, is expected to act pruden-
tially and take precautions to manage crime risks and avoid victimization, which
can thus include checking job applicants’ criminal records (cf. O'Malley 1996).

These and other theoretical explanations offered from governmentality and
risk-centred perspectives, however, do not work well when examined in light of
the vocabularies of motive analysed in this study. There was a not insignificant
mixture of rational risk calculation and more “irrational” thinking in both the
governmental documents, the newspaper atticles, and the interviews drawn
upon for this study. For example, the relevance criterion that, according to the
interviewees, must be followed to be able to consider criminal record checks
legitimate as a crime prevention strategy is based on a risk logic: if an individual
has previously committed, say, fraud, that person is more likely to repeat that or
similar criminal behaviour again at a later date. In this respect, however, criminal
record checks as a crime prevention technique are marred by several issues that
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undermine any such rationale for using them. Most crimes, for example, remain
unsolved (resulting in no convictions entered on anyone’s criminal record), and
certain crimes such as white-collar crimes might even remain wholly undetected
to begin with. Criminal records would thus be an unreliable source of infor-
mation for anyone wishing to verify a person’s past behaviour, since they con-
tain too many false negatives (non-convicted offenders). The employers in this
study who did conduct criminal record checks did not, however, even once
bring up the problem of false negatives during their interviews. As mentioned in
Paper 11, the interviewed employers were, moreover, unenthusiastic about the
present system where only certain crimes deemed by an outside party as “rele-
vant” for the type of employment or job position in question were disclosed on
the record excerpts, as in the case of childcare workers and school teachers; they
would have rather left that determination for themselves. Ultimately, then, what
it all seemed to be about is, rather than any rational consideration of actual risk
levels at the company or the prevention that criminal history checks would of-
fer, having an ability to judge jobseekers’ character and provide customers and
clients with clear proof that the company took risks seriously and engaged in
crime prevention.

An additional example of how rational risk thinking and risk prevention is
absent from this picture is the way risk was framed in the news media articles
examined. In a news item from 2000, for instance, it was stated that 50 of the
208,057 people working with children in the country’s kindergartens, pre-
schools, and schools had a criminal record for a sex crime against another adult
or a child (T'T 2000). Although the likelihood for employing an individual con-
victed of a sex crime in such places was thus no more than 0.2 per thousand, the
main message was that there were numerous paedophiles currently working in
our children’s schools and preschools. What could have been reported as a rela-
tively low probability of finding convicted sex offenders working in schools and
preschools was instead run as a scandal story headlined “50 Swedish Teachers
Charged with Sex Crimes”.

In a 1999 government law proposal, on the other hand, the likelihood of
sexual assaults against children in the country’s schools and preschools was dis-
cussed explicitly, with the conclusion, in apparent contrast to the news media,
that there was “reason to believe that the number of assaults is very limited”
(prop. 1999/00:123, 14). At the same time, however, the government also ad-
mitted to simple lack of knowledge. In the subsequent government bill, the one
fact that the government could point to in support of its position — namely, that
sex crimes in kindergartens and schools sometimes do happen — was brought to
bear on that observed lack of further knowledge, which two circumstances then,
mutually reinforcing each other’s message of alarm and anxiety, combined to
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create an impression of a significant menace to children in society. Rather than
any objective risk calculated from statistics, uncertainty and the need to manage
a perceived, yet unknown threat thus became the core issue. This is in line with
Zedner’s (2009, 47) argument that crime policy today is about managing grow-
ing threats, which creates an “imperative to govern at the limit of knowledge”
given the need, as in the present case, to make decisions about harm prevention
without adequate knowledge of either the problem itself or the preventive tech-
niques to be put to use. It is thus the magnitude of the threat or the potential
harm that is put at the centre of considerations and not the likelihood of its ac-
tualization.

The rationality of risk perceptions in general has been questioned by studies
suggesting that people, when interpreting and evaluating risk, do not proceed in
as instrumental and calculating a manner as the actuarial discourse might lead us
to believe. In making up our minds, we seem to be also “informed by a host of
other emotional, symbolic, and cultural considerations” (Haggerty 2003, 195).
Very often, as becomes clear also from the government discourse analysed in
this thesis, the point is about avoiding “the worst eventuality that can be imag-
ined”, regardless of the objective likelihood of that probable event or situation
actually occurring — about following a ‘precautionary logic’ (Haggerty 2003,
202). As Haggerty (2003) has shown, the arguments of likelihood typical of risk
discourse quickly lose their force when confronted with catastrophic potentiali-
ties. Our estimate of the worst-case scenario and how to best prevent it from
occurring (and whether it can be prevented at all) is guided by “irrational” feel-
ings such as fear, anxiety, superstition, and prejudice, being thus also influenced
by popular culture and the news media. While Haggerty’s study concerned itself
with potential crime victims, Brown (2000, 98) found that same kind of reason-
ing, one that was “grounded in non-scientific (common, philosophical, legal)
understandings of human characteristics and the indicative signs of threat and
danger”, was resorted to by criminal justice authorities as well, thus counteract-
ing the idea that it is only individual persons and not institutions and organiza-
tions that exhibit this type of “irrational” behaviour.

Following Haggerty’s work on the logic of precaution in situations where
risk perceptions are shaped by a “worst imaginable” eventuality, I argue that
prevention at the limit of knowledge becomes necessary only when the uncer-
tainty is construed as a threat aimed at our cultural representations of events
that need to be avoided at all cost. In the particular case of child sex abuse in
preschools, the fact that sexual abuse of children is considered likely to cause
serious lifelong trauma (cf. Loseke 2003) then came to supply just such a “worst
imaginable” eventuality, making the low likelihood of the abuse actually happen-
ing insignificant for the perceptions of its risk.
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4.3 Cultural and symbolic explanations of function creep

One of the arguments put forth in this thesis is then that the function creep in
the use of criminal record checks in the Swedish labour market did not come
about as a result of any choices based on rational risk-thinking, but was rather
made possible and driven by shifting cultural representations and a new cult of
the individual that accompanied certain broader developments in the country
and its governance. This is, then, the reason why the symbolic aspects of these
developments and the struggle to govern symbols and their interpretation must
be placed at the centre of any analysis aimed at explaining the changes. My main
argument in this context is that the subjectification and the transfer of responsi-
bility for crime prevention from the state to individuals to which the govern-
mentality literature has drawn so much attention are best viewed as an integral
part of that new cult of the individual, and that risk management only seldom
involves the kind of rational or calculating thinking it is claimed to be based on
(cf. Garland 2003; Haggerty 2003). This is not to say that analyses of govern-
ance, power, and economic aspects would be misguided per se — only that they
err in separating governing from the cultural understandings, everyday habits,
and contesting interpretations of symbols and meanings in which it is embedded
(cf. Garland 20006). What are usually understood as rational forms of governing
in “advanced liberal” democracies (Rose 2000) are in fact something steered by
symbolic understandings, and should therefore be looked at in a broader con-
text that takes also the symbolic aspects into consideration (cf. Smith 2008).

From the materials examined for this thesis research, two symbols stood out
as particularly powerful in Sweden, making their influence felt in the general de-
bates and in government documents. First of all, at the time subject access
rights were implemented in the country in 1989, providing a necessary precon-
dition for the subsequent practice of enforced subject access to take off, comput-
erization and the new ways of keeping databases that followed from the tech-
nology caught wide public attention, fuelling much speculation, rumours, and a
massive attempt to grasp the development and its consequences. Secondly,
when the new act on mandatory criminal record checks of childcare workers
and teachers was being discussed during the 1990s, a new kind of child-at-risk
thinking showed itself having captured the public mind.

4.3.1 Subject Access: Taming Data Records

As described in Paper I below, it was the rights vocabulary that dominated the
discussions when subject access rights were incorporated in Swedish law in

63



CRIMINAL RECORDS IN SWEDEN

1989. Until the 1980s, what had provided the guiding principle for criminal rec-
ords legislation and justified the exception from the general subject access right
rule in the data protection act was individuals’ need to be protected from em-
ployers interested in accessing their criminal record information. As appears
from my theoretical discussion of governmentality and symbolic values in rela-
tion to punishment in Paper 111, the need to govern the latter, symbolic aspect is
of paramount importance in a state’s efforts to control and govern its citizenry.
The re-interpretation that took place in Sweden in the 1980s and manifested it-
self in the new rights vocabulary must thus be understood against the back-
ground of the cultural understandings regarding computers and databases at the
time.

Empirical support for this claim exists in the form of media discourse that in
the same time period centred on control and manageability issues and on po-
tential direct threats to which computers and computerized databases were seen
to give rise. In the newspaper articles collected for this research at the Sigtuna
Foundation Clipping Archive, computers and databases were described as “huge
machines” that were difficult to manage (Flrstenberg 1979). Stories were told of
how easily the information could be destroyed, transferred, or linked, and refer-
ences to an Orwellian “Big Brother” were a commonplace (e.g., Andersson
1983; Kirkegaard 1986; Sverige allt mer 1986). Computerization was also seen as
threatening to the Swedish constitutional principle of public access to official
records: computers would not just make the state more powerful; they would
also reduce the citizens’ possibility to control the state (Olsson 1985; see also
Séderlind 2009). The issue of subject access rights was then brought to the fore-
front in 1986 with the revelation of the existence of a “secret database” for re-
search that linked multiple data sources on individuals (Johansson 1986a;
Michanek 1986).27 A national morning paper printed a form its readers could

27 The Metropolit Project was run between 1953 and 1985 in the Department of Socio-
logy, Stockholm University. In this longitudinal birth cohort study covering all those
born in 1953 and living in the metropolitan Stockholm area in 1963, neither the parents
of the children nor the adult participants included in it were ever asked for their infor-
med consent to participate. The project gathered data from various records including the
criminal records, and cartied out several surveys of the cohort, sometimes under some-
one else’s name, such as that of the Swedish public-service broadcasting company
(Editorial UNT 1986; Johansson 1986¢). Once the story broke out, the media coverage
of it was extensive, resulting in no less than 133 articles in four Stockholm newspapers in
the first two months alone following the revelations (Qwerin 1987). A number of people,
mostly researchers, defended the study that depended on information derived from
records and on linking of data, claiming that it provided valuable knowledge that en-
hanced the general welfare. Others criticized it for being the costliest social-science rese-
arch project in the country thus far, yet lacking in any concrete results.
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use to request a copy of theit own data record used in the study and/ot to de-
mand to have their data removed from the database created for it (S4 slipper
1986). Between 4,000 and 5,000 of the total of 15,000 individuals included in the
birth cohort used their subject access right to request a copy, and around 3,000
demanded to be excluded from the study and have their data destroyed (Eriks-
son and Manson 1991, 12; Lofgren 1986). In the aftermath of the scandal, more
similar projects were brought to light, with another subject access request form
distributed for at least one of them (Johansson 1986b).

Awareness of one’s status as the data subject for the information contained
in records and knowledge of the purpose of the record keeping were increas-
ingly portrayed as vital for the protection of the individual. Already through its
first Data Act (SES 1973:289 Datalag) of 1973, Sweden had implemented a gen-
eral right for individuals to access information about themselves in databases
(not including the criminal records; see Paper I). The motivation for the new
law had been the fear that the public would lose its trust in public authorities
and the state because of the latter’s access to, and active use of, computers and
databases to process and manage information it had collected on individual citi-
zens (Séderlind 2009). The aim of the Data Act was thus to make possible the
state authorities’ continued utilization of databases and computers for these
purposes without citizens experiencing their actions as a breach of trust.

Similarly to the general Data Act and its aim of restoring trust in the govern-
ment’s use of various databases, also the amendment of the country’s criminal
records act and the inclusion of the subject access rights provision in it in 1989
was framed as a necessity, based on the perception that lack of such legally
guaranteed possibility for the subject to gain access to his or her criminal record
information would in the present situation be experienced as patronizing. In its
law proposal (prop. 1987/88:122), the government argued that it was impossible
to uphold the restrictions on subject access, since such limitations were not in
line with the public’s current understanding of the issue of data protection and
individuals’ rights vis-a-vis the state. It was claimed that citizens found it “diffi-
cult to understand” that they were refused access to their personal data (ibid.,
18), and that a previous investigation from the 1980s showed there to be a
“common agreement” that subject access rights should be implemented in the
criminal records regulation. By then also doing so, the government managed to
retain its control over the register, protect that register’s very existence from
being questioned, and prove that also the state itself was following the common
rules for how databases were to be handled.
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4.3.2 Mandatory Criminal Record Checks: The Child as a Totem

In the risk vocabulary, the notion of potential victims occupies a central place,
and, as 1 argued above, employers who use enforced subject access to avail
themselves of their job applicants’ criminal history information do so following
a precautionary logic, encouraged by the state’s legitimization of criminal record
checks as a crime prevention technique through the introduction of the 2001 act
on mandatory criminal record checks for childcare workers. This legitimization,
as I maintain in Paper III, can nevertheless not be understood as having been
merely to enhance the protection of potential victims; it was also connected to
what I call the totemic function of the child in the new cult of the individual.

In Durkheim’s study of religion, ‘totemism’ was described as “not the reli-
gion of certain animals, certain men, or certain images; it is the religion of a kind
of anonymous and impersonal force that is identifiable in each of these beings
but identical to none of them” (Durkheim 1995, 191). The totem (a certain ani-
mal or plant in the religions Durkheim studied) is “the visible body of the god”
(ibid., 223) and the most sacred thing for the community. The members of the
clan share the sacredness of the totem attached to it, but not always in the same
pure or ideal way. When the sacred is violated, collective emotions — of outrage
and indignation — are aroused. Such events and feelings are then dealt with
through rituals and shared public mourning and anger (Durkheim 1995, 415), a
task often taken over in today’s society by the media (Katz 1987; Wykes 2001).
In contemporary settings, the notion of totemism only becomes meaningful in
light of Durkheim’s concept of the cult of the individual. According to Durk-
heim, religious belief in a god had in modern times been replaced by a similar
belief in ‘man’ (Durkheim 1986). This new cult has been manifested, for exam-
ple, in the declarations of rights issued from the French Revolution down to the
present. In the cult of the individual, however, it is not the individual as such
that is put centre stage, but rather the human essence that is shared by everyone.
What I would like to argue, accordingly, is that the representation of children is
to be regarded as a “totem” in the contemporary cult of the individual: in chil-
dren, we see the characteristics essential to what it means to be a human present
in a “pure” and “undamaged” form. The actual living child, however, has no
more to do with this representation than the real-world bureaucracy has to do
with Weber’s ideal type of bureaucratic organization. Nevertheless, the “totem”
is constructed out of those human “essences” that are most strongly associated
with our representation of children. That representation of children then be-
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comes a powerful rhetorical figure owing to the strong emotional reactions that
its sacredness evokes.28

The new cult of the individual started taking shape at around the time the
child became a subject in its own right. Before the 19™ century, children wete
little more than objects of superficial emotion for the amusement of adults who
played with them the same way they might play with a puppy. If they died, chil-
dren were not mourned in any special way since they lacked individuality (Arics
1962; Zelizer 1985); a child was largely regarded as anonymous and replaceable.
In Swedish criminal law, the offence of sexual abuse against children was prose-
cutable under sections aimed at protecting the family and the marriage as insti-
tutions, and was thus not considered a crime against the child as such (Bergen-
heim 2005).%

During the 17% through the 19t century, children gradually came to acquire
new, different meanings. They slowly became objects of affection and attention
for their parents, were no longer seen as replaceable, and began to be viewed as
individuals needing to be nurtured, raised, and educated (Pratt 2000). The 20t-
century transformations changing the meaning of children further still have
been characterized by Zelizer as a process of their “sacralization” (1985). The
representation of children now became “invested with sentimental or religious
meaning” (Zelizer 1985, 11), and the child was no longer seen as merely an eco-
nomic resource but became also valued in emotional terms. As a result, each
child came to be seen as unique and “priceless”, not just for the parents but for
the society as a whole. Childhood, again, began in consequence to be viewed as
a separate sphere whose stability and protection needed to be ensured in the un-
stable and risk-filled world. At the same time, the child, in addition to the es-
sence of our humanness, now also represented growth and progress — the es-
sence of the (late) modern world (cf. Jenks 1996). Any threats or harm to chil-
dren thus become a threat to adults as well, and if parents or other persons in
charge of the children failed in their nurturing and protection responsibility, it

28 To violate the representation of children is criminalized in the Swedish Penal Code;
even pornographic drawings of children are illegal, regardless of whether anyone is hurt
during their making. Pornographic paintings of children are considered to constitute a
violation of “children in general” (prop. 1978/79:179, 8).

29 Although, in the national law of 1734, sexual assaults on children were seen as a pat-
ticularly serious crime given children’s inability to defend themselves against adult abuse,
in the country’s new criminal code of 1864 sexual offences against children were regula-
ted under a section on “Moral Virtue” and not, like rape, under the section “Crimes
against the Freedom of Others”. No common category of sex crimes to cover also of-
fences against children existed in Swedish criminal law until 1984 (Bergenheim 2005).
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was other citizens’, and the state’s, responsibility to step in and protect them to
that way preserve their future capacity (Zelizer 1985).

In order to understand the debates around paedophilia and the fear of sexual
assaults against children, it is important to consider the image of children as
asexual beings. Children in our society are being hutt in also other ways, such as
through physical abuse, bullying, and parental inadequacy caused by addictions,
without drawing comparable attention or prompting similar emotional reactions
even when there are life-long consequences for the child (cf. Meyers 2007a).
What, then, is so particular about child sex abuse that makes it such a charged
issue? Michel Foucault (1990) has described how Western discourse on sexuality
and its power techniques made sexuality the essence of truth that was seen to
define the individual. When it comes to defining and understanding an individ-
ual, sexuality, claims Foucault, plays a more important role than, for example,
our ideas about the soul. The discourse construes the child as “asexual” and
makes the struggle to uphold this asexuality central, both because it provides
unrestricted possibilities to intervene and discipline the child and because sexual
experiences or urges to a large degree are connected to future deviance.

Sex crimes are thus seen to violate the victimized individual’s inner cote in a
profound way, and therefore cannot be compared to other crimes. Since the
child is considered to be asexual and the natural existence of children presented
as one of no sexual experience, sexual assaults against a child become by defini-
tion “unnatural” (Meyer 2007a, 2007b). The moral violation that sexual assaults
represent is then experienced as worse than the actual physical violation in-
volved, since a sexual act forced upon the asexual child breaks down the bound-
ary line between childhood and adulthood, destroying the very notion of child-
hood. It is for these very reasons, then, that the Swedish government could, in
its law proposal of 1999, claim that children must be protected from sexual
assaults if schools are to remain “a safe and secure environment in which young
people are protected and can grow up to become harmonious individuals capa-
ble of actively taking part in the development of society” (prop. 1999/00:123,
12). In this reasoning, rational assessment of risk thus cleatly yielded to a pre-
cautionary logic that emphasized uncertainty and strove to make governance “at
the limit of knowledge” possible.

Besides helping to understand why sexual assaults against children provoke
such strong feelings of outrage and indignation, the sacred position that children
hold as a “totem” in our society also explains why child sex offenders are often
treated in ways that would not otherwise be considered as justifiable. Durkheim
(1995) described how violation of the totem led to the offenders’ being deprived
of their membership in the clan. An assault on a child, especially when the as-

sault is of sexual nature, in a same way causes the offender to lose his group-
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belonging as a ‘man’, along with his sacred status as an individual. The totemic
role of the child thus explains why offenders who violate and assault children,
especially sex offenders, come to be seen as monstrous. It does not, however,
explain why paedophiles in preschools became an issue at the particular point of
time they did.

4.4 Scandals as a Trigger and a Limiter of Function Creep

In Paper IV, I argue that the paedophile scandals erupting in recent years in
Sweden, just as in other countries like Norway or the US, can help explain why
the risk of children being molested in preschools, and the perceived need for
criminal background checks on job applicants, became such a prominent politi-
cal issue in the country. The events brought into public view in Sweden at the
end of the 1990s were experienced as “unusual and spectacular” and, as typical
of incidents of such nature and magnitude, became “linked to perceptions of
non-specific and diffuse threats” in the media discourse (Flyghed 2002, 30). In
the media reports that followed, paedophiles, especially those working in pre-
schools, were, described as apparently “normal” men whom no one could be
able to suspect, being therefore impossible to identify as potential or already
convicted criminals. At the same time, children as victims were portrayed as
silent and incapable of reporting assaults. Thereby, an image of diffuse threat
was created: How could anyone know how many children were being abused
when the victims were unable to tell about it themselves? How could one pro-
tect children from paedophiles when no one knew who the latter were or what
they looked like? Moreover, how could one claim that sexual abuse of children
was rare and unlikely to happen, when no one knew anything about paedophiles
and it indeed had just happened, right in our midst?

The perception of a diffuse threat is predicated on lack of knowledge, which
feeds into a sense of great danger and insufficient protection (Flyghed 2002).
The two paedophile cases in Swedish preschools in 1997 and 1999, however,
did not only highlight the risks of having convicted offenders working certain
jobs, but also brought under scrutiny the “scandalous” fact that no one had
been given the right tools to prevent such offenders from being hired in the first
place. Similar circumstances and responses can be seen as having driven legisla-
tion on sex offender registration and criminal background checks in other coun-
tries as well. In the US, for example, a number of new laws were enacted from
the 1990s onwards in response to sex crimes committed against children by
convicted sex offenders; among these are the so-called Megan’s Law enacted
variously in different states (beginning in New Jersey in 1994) and the federal
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Adam Walsh Child Protection and Safety Act from 2006 (see Finn 1997; Logan
2009). The main argument for the adoption these laws was that parents, schools,
and local authorities needed better tools to protect children from (sexual) as-
sault. The information that government officials had about convicted sex of-
fenders living or working in each community could be used to help prevent
future crime if shared with parents and other local authorities, the argument
went (Logan 2011). In the UK the case was somewhat similar: after the much-
publicized Colin Evans case there and another incident where a convicted sex
offender working at a hostel assaulted a child, the absence of criminal back-
ground checks and the lack of information sharing between the police, other
authorities, and voluntary organizations in the country came to be seen as open-
ing up an opportunity for convicted offenders to find their way to positions of
trust in the latter or in social welfare services (Thomas 1986; also Thomas 2007).
In Norway, legislation on mandatory criminal record checks was introduced
following the so-called Bjugn Scandal where a large number of children at a
preschool were believed to have been molested by a staff member.

The events leading to the introduction of mandatory criminal record checks
of judges and law cletks in Sweden in 2007, extended in 2010 to also those in
leading positions in motor vehicle inspection companies, likewise support my
contention that scandals play a central role in explaining function creep.’® In
both of these cases, regulatory change was preceded by criminal cases that re-
ceived much media attention and involved individuals working in above-men-
tioned job categories. In the first case, in 2000, a law clerk was convicted for his
role in a fight outside a nightclub and subsequently dismissed from his position
in the local court. The union to which he belonged sued his employer for un-
lawtul dismissal, winning the case finally in 2009 (Jacobsson 2010; Notarie vid
tingsritten 2009) and forcing a need to find other mechanisms to prevent em-
ployment of convicted criminals in courts of law. In the second case, a Swedish
motor vehicle inspection company had come under investigation for, among
other things, possible organized-crime connections in 2005, although only one
of its employees was eventually convicted in the High Court (Raiend 2008;
Ullgren 2005).

Based on the above, it then seems that function creep in the use and man-
agement of sensitive data can be triggered by a scandal or a series of scandals
that evokes a sense of diffuse threat and reveals the situation as one of in-
sufficient protection. The emotional response to the threat and the perceived

30 These changes were implemented through amendments to ordinances and not through
acts of the parliament, yielding no governmental documents to analyse such as official
reports, committee enquiries, or law proposals.
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unpreparedness for it will be particulatly strong when the scandal and its after-
math involve children, creating the conditions for the introduction of new, pre-
sumably more effective crime prevention methods that up until then have been
considered too intrusive. Once the new technology or, as in this case, function
has been adopted for use, it becomes “normalized” (cf. Dahl and Sztnan 2009;
Flyghed 2002); this, again, allows a further extension of its application or scope,
however gradually, which in the present case meant the introduction of man-
datory criminal record checks in new areas to also protect potential victims of
lesser emotional and symbolic significance than children. What caused all that to
be possible in the case under consideration is the fact that one of the effects of
the initial breach of privacy was to weaken the boundary around privacy, making
justification of further intrusions easier to come by.
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Conclusions

In this thesis, I set out to explain the increased use of criminal records in the
Swedish labour market in the 2000s. This increase was a result of changed regu-
lation that obligated more and more categories of employers to conduct criminal
background checks on their job applicants, and of the increasing reliance on the
practice of enforced subject access. To understand what stood behind these
developments, I analysed newspaper articles and governmental documents and
interviewed employers and representatives of trade unions and employer associ-
ations, guided by a specific set of research questions. In conclusion of this thesis
introduction, I will attempt to outline brief answers to those research questions
to that way sum up my research, suggesting three topics for further study. Final-
ly, I will briefly return to the question of surveillance to re-examine it as an issue
of both control and trust.

5.1 Summary of Findings and Directions for Future Research

Above, I have proposed to look at the changes in the access to criminal records
in Sweden as an issue closely connected to the state’s efforts to govern the sym-
bolic interpretation of criminal history records of citizens and their use. Wheth-
er certain actors are denied or allowed access to such records depends on pre-
vailing cultural representations regarding notions such as ‘privacy’, ‘data protec-
tion’, ‘databases’, ‘sensitive information’, ‘risk’, and ‘power’. Although the notion
of individuals’ rights, especially the right to privacy, features large in the discus-
sions about criminal records, the perceived need to prevent crimes and manage
risks has today surpassed it in significance. As I have suggested above, both of
these two dimensions of the problem relate to what Durkheim termed the ‘cult
of the individual’, centred on the sacred status of the individual in our society. A
prerequisite for employers’ ability to use enforced subject access is individuals’
right to access their own information. This right forms the cornerstone of any
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data protection policy, providing as it does individuals with the power to review
the data on themselves in order to verify it for accuracy and correct any etrors
detected. This principle has been followed in Sweden, too, with one exception
to the rule for nearly twenty years: the criminal records of individual citizens.
The fact that the right of subject access to also criminal records data was finally
implemented in Sweden in 1989 can, as I have suggested above and in Paper 111,
be attributed to a combination of two factors: the rise of a discourse stressing
individuals’ rights vis-a-vis the state on the one hand, and computerization
which gave rise to speculation, rumours, and fears that computers and databases
could be used for purposes unforeseeable and undesirable to the public. To
borrow Alexander’s (1992) terminology, computers and those who managed
them thus needed to be “tamed”. Allowing individuals access to their own data
in records then enabled the state to present itself as a trustworthy keeper of
those records: the transparency created by implementing subject access rights
provided citizens with a feeling of having control over what data was gathered,
and helped assure them of the fact that the record keeper itself adhered to
agreed-upon rules.

The introduction of subject access rights in 1989 does not, however, in itself
explain why employers increasingly started resorting to the practice of requiring
jobseekers to exercise this right to obtain a copy of their criminal record. It was,
however, a necessary pre-requisite for this practice to be adopted. Although the
statistics do not provide the full picture, they nevertheless indicate that the use
of enforced subject access only become more widespread after the adoption of
the new act on mandatory criminal record checks for childcare workers in 2001
and the debate preceding it. That is, the government’s framing of criminal rec-
ord checks as a crime prevention technique seems to have raised employers’
awareness of the option as well as the advantages and benefits of using it. In-
deed, the same justifications to which the government resorted when explaining
and legitimating the privacy intrusions from criminal record checks in its law
proposal were then also used by employers. This, however, does not necessarily
mean that the latter were aware of the government’s way of thinking (nothing in
my interview materials supports such a conclusion); what it tells instead is that
the vocabularies for addressing privacy and risk management are limited but
generally available, and form part of a broader cultural story concerning privacy,
prevention, and responsibility.

Above and in Paper III, I explained the 2001 introduction of mandatory
criminal record checks of childcare workers and teachers with reference to the
cultural representation of children as sacred and innocent, proposing that this
representation today serves a “totemic” function in society. For us, the child
stands for the pure and undamaged essence of what it means to be human. The
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construction is based on a cultural understanding of children as separated from
the adult world, in particular the adult world of sexuality. Molesting children or
otherwise engaging them in sexual activity is then what breaks down the bound-
ary line setting childhood apart from adulthood. In a powerful symbolic fashion,
sexual assaults thus pollute the totem, causing the offender to be deprived of his
membership in the group, and with the child molester no longer belonging to
the community, intrusions that would otherwise have been viewed as un-
acceptable violations of privacy become possible and even respectable as means
to prevent the possibility of future violations of the same kind.

However, even if viewing the child as this kind of “totem” helps to explain
why it became possible to renegotiate the boundaries for acceptable privacy
intrusion, it still does not explain why it all happened exactly when it did. To
account for that, the paedophile scandals that put the issue on the public agenda
in Sweden and elsewhere and created a feeling of insufficient protection must be
taken into consideration as well. The extension of mandatory criminal record
checks to more groups of employees can be explained by the normalization that
took place once the new technique had been introduced. Upon its adoption for
use, when the privacy intrusions it entailed had been legitimated through suc-
cessful public justification, the moral terrain in the society shifted. With that, the
new technique came to be seen as morally defensible, giving reason to ask why
the method was nof used in also other similar contexts and connections.

Even if my analysis is correct, however, the four Papers making up this the-
sis clearly point to a need for further research before more generalizable conclu-
sions can be drawn. Future studies must consider in more detail: 1) the apparent
influence of scandals and media reporting in contributing to function creep
(their role in triggering it and steering it in certain directions); 2) possible differ-
ences in the way criminal record checks are perceived and accounted for in
different politico-institutional and socio-cultural contexts (Scandinavian style
social welfare states versus neo-liberal or conservative-religious rule, for exam-
ple); and 3) the significance of the “totemic” function of the child in the cult of
the individual.

5.2 Epilogue: Surveillance — Control — Trust

A central aim of surveillance, just as of criminal record checks in recruitment, is
social sorting. The sorting is catried out based on information from databases,
such as on whether a job applicant has committed certain crimes deemed rele-
vant to the type of job or job position in question (cf. Lyon 2003). This infor-
mation can be used as grounds for trust or lack thereof, as knowledge of wheth-
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er the person has been convicted zero, one, or more times is believed to help
predict his or her future behaviour (c.f., Luhmann 1979). The basis for the es-
tablishment (or lack) of trust in the relation is then provided by the control that
surveillance makes possible. These two functions of surveillance — trust and
control — are usually seen as simultaneously present (cf. Lyon 2001). For exam-
ple, among the employers in my study who checked jobseekers’ criminal rec-
ords, the technique was to a large extent used to prove that the employer or the
company had control over its employees, that way enabling it to appear trust-
worthy in the eyes of its customers and clients. It was, however, also used as an
extra control to ensure that the employer could indeed trust the employee and
that recruiters were not deceived by their “gut feeling”.

On the other hand, the employers in the study who did not use criminal rec-
ord checks presented the technique as something that inhibited the creation of
trust between the employer and the employee. According to them, the kind of
formal control that criminal record checks represent erodes trust rather than
promotes it. Their understanding was that trust creation in these connections
was better left for informal control devices such as telephone calls to references,
one-on-one interviews, and direct questions, and not for formal controls and
the surveillance option. Abstaining from formal control was, for them, in itself a
way of showing trust that in turn would help them win the trust of their em-
ployee candidates, resulting in a loyal staff willing to uphold and adhere to
workplace norms. Nevertheless, their recruitment procedures were no less con-
cerned with social sorting than those of the other employers: they, too, wanted
to make sure to recruit honest and suitable workers, and they had their own
techniques for excluding applicants not fitting the profile. These employers, in
other words, were not “nicer” or more inclusive in their practices; rather, the
point is simply that the emphasis on surveillance as a means of trust creation in
late modern societies often masks the fact that mutual trust, as in the experience
of these particular employers, may well be possible only in the absence of for-
mal means of surveillance and control.

Nevertheless, it is more often surveillance and control methods like criminal
record checks and the kind of social sorting that they make possible that are
claimed to be necessary for the creation of trust in these contexts. In the ac-
counts provided by the Swedish government to justify the mandatory criminal
record checks proposed for certain categories of job applicants, the checks were
presented as serving the purpose of ensuring that parents could trust those who
looked after their children, that patients could trust their doctors, and that state
and local authorities could trust the medical and healthcare professionals to
fulfil the function designated to them. Criminal record checks are believed by

both the government and individual employers to prevent those with certain
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convictions from applying for jobs like these, and the necessary trust is thus
created by disallowing individuals with marks marring their record entry to rele-
vant organizations and spaces like the preschool or the hospital. Control, trust,
and crime prevention are thereby coded in terms of access control and social
sorting, marking the end of the ideology of rehabilitation and re-socialization
and leaving us closer to Deleuze’s societies of control than to Foucault’s disci-
pline society.
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Svensk sammanfattning

Under 2000-talet har anvindningen av utdrag ur belastningsregistret 6kat kraf-
tigt 1 Sverige. Noteringarna i belastningsregistret dr kdnsliga uppgifter som, om
de skulle spridas i samhillet, kan leda till negativa konsekvenser fér berdrda
personer. Det kan exempelvis vara svirt f6r en person att fa arbete eller bostad
ifall det dr kidnt att personen har blivit démd f6r misshandel. Dessutom ar till-
gang till bade bostad och arbete viktiga faktorer for att forebygga édterfall i brott
efter ett fingelsestraff. Det dr ett av skilen till att belastningsregistret dr sekre-
tessbelagt och att endast myndigheter och organisationer med tillstind fran
regeringen eller riksdagen far ta del av uppgifterna. Samtidigt anses uppgifter om
ett brottsligt férflutet mianga ganger utgéra viktig information om en individ,
exempelvis ndr en domstol ska utdéma straff eller nir socialtjinsten ska bevilja
adoption. Arbetsgivare har ocksa i alla tider varit intresserade av den hir typen
av uppgifter om arbetssékande. Det finns 4 ena sidan en tydlig motsittning
mellan intressena av att halla uppgifterna hemliga, minska risken for diskrimi-
nering av tidigare démda och 6ka deras moijlighet till dtersocialisering och 4
andra sidan intressena av att ta del av uppgifterna for att kunna gora tillforlitliga
person- eller riskbeddmningar. I denna avhandling studerar jag spanningsfor-
héillandet mellan dessa olika intressen och den 6kning av anvindningen av be-
lastningsregisteruppgifter som skett under senare ar.

Den kraftiga 6kningen av utdrag ur belastningsregistret innefattar tvd delar.
For det forsta inférandet av obligatoriska registerkontroller av personer som
soker vissa tjinster, exempelvis den som soker arbete inom barnomsorgen eller
grundskolan. F6r det andra en 6kning av sd kallade ”§9-utdrag”, det vill siga
ritten att ta del av uppgifter om sig sjilv i registret. Detta dr en grundliggande
princip inom dataskyddslagstiftning och motiveras av att en individ maéste ha
moéjlighet att kontrollera att registrerade uppgifter ir korrekta. Det rader sekre-
tess kring uppgifterna i belastningsregistret och registret dr inte tillgdngligt f6r
andra dn de myndigheter och organisationer som fatt sdrskilt tillstind genom
lagstiftningen. Det betyder att endast de arbetsgivare som riksdag eller regering
bestimmer ska kontrollera belastningsregisteruppgifter kan fa tillgdng till dem. 1
praktiken dr dock krav frin arbetsgivare den vanligaste anledningen till att per-

soner utnyttjar sin ”§9-ritt”. Rikspolisstyrelsen som administrerar belastnings-
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registret har uppskattat att omkring 75 procent av alla utdrag som gors sker pa
begiran av en arbetsgivare som saknar tillging till registret. En sidan begiran
frin en arbetsgivare befinner sig i en grazon di den varken ér i linje med lag-
stiftningens syfte eller r uttryckligen férbjuden.

I den hidr avhandlingen undersdker jag hur regleringen och anvindandet av
uppgifter ur belastningsregistret har férindrats i Sverige under 1900-talet med
fokus pé arbetsgivares bruk. Hur har lagstiftaren motiverat inférandet av obliga-
toriska registerkontroller? Hur rittfirdigar arbetsgivare som inte har tillstind att
ta del av uppgifterna i registret sitt krav om att arbetssékande limnar in ett §9-
utdrag innan anstillning? Hur sag diskussionen i media ut innan den forsta lagen
om obligatorisk registerkontroll av personal inom skolan och barnomsorgen
infoérdes? Vilka faktorer i samhillet har paverkat utvecklingen?

For att kunna svara pa fragorna har jag studerat lagférarbeten och utred-
ningar fran slutet av artonhundratalet, da det forsta nationella straffregistret
inrittades, och fram till 2010. Jag har analyserat tidningsartiklar frin 1990-talet,
da obligatoriska registerkontroller av personal inom férskolan bérjade diskute-
ras, fram till 2010. Jag har ocksa intervjuat nio arbetsgivare som inte har ritt att
ta del av uppgifter ur belastningsregistret men som kriver att arbetssdkande
limnar in ett {9-utdrag innan de anstills. Slutligen har jag ocksa intervjuat fem
facktérbundsombudsmidn och tre arbetsgivarorganisations representanter om
deras syn pa anvindningen av §9-utdrag vid anstillning.

Avhandlingen bestdr av en engelsksprikig introduktion och fyra artiklar. 1
introduktionen gir jag igenom belastningsregistrets historik, den internationella
forskning som finns kring anvindningen av registeruppgifter, redogdr f6r hur
jag gatt tillviga nir jag har samlat in och analyserat mitt material och lyfter fram
ndgra sammanfattande synpunkter. I denna svenska sammanfattning ger jag en
oversiktlig beskrivning av avhandlingens engelsksprakiga artiklar och mina slut-
satser.

Artikel |

I avhandlingens forsta artikel analyserar jag hur individers ritt att ta del av sina
egna uppgifter ur belastningsregistret, arbetsgivares indirekta tillgang till upp-
gifterna och frigan om ritten till integritet har fOrstitts av lagstiftaren under
belastningsregistrets historia. Nir belastningsregistret — eller straffregistret som
det hette di — infordes 1901 var ett av huvudskilen att man ville komma bort
fran anvindningen av ”pristbetyg”. Eftersom det var de lokala férsamlingarna
som ansvarade fOr register 6ver brottmélsdomar innan det nationella registret
upprittades 1901 si kunder pristerna anvinda uppgifterna i sina omdémen om
férsamlingsbor. I manga jobbannonser i tidningarna fran slutet av 1800-talet sd
star det att man kriver att den arbetssékande kan visa upp ett “vandelsintyg”.
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Genom ett sekretessbelagt och nationellt ordnat register 6ver brottmélsdomar
vill man komma ifrdn anvindningen av vandelsintyg vid anstillning och géra det
littare f6r domda personer att fd arbete. I borjan 1900-talet dominerade ddrmed
en “beskyddande” instillning och riksdag och regering strivade efter att minska
spridningen av uppgifter om personers brottsliga férflutna. Som en f6ljd av det
var ritten att ta del av uppgifter ur det nyinrittade straffregistret begrinsad. I
huvudsak var det myndigheter som gavs tillgang till uppgifterna. Enskilda hade
inte nigon ritt att ta del av sina egna uppgifter eftersom man bedémde att ris-
ken att arbetsgivare skulle utnyttja det fOr att pressa arbetssékande att limna in
ett intyg var for stor.

Vid mitten av 1900-talet var det den démdes rehabilitering som stod i cent-
rum fér uppmirksamheten. Nu problematiserades dven myndigheternas bruk av
belastningsregisteruppgifter och man inférde regler som begrinsade hur linge
uppgifterna fanns registrerade. Allt i syfte att minska stimplingen” av den
démde och 6ka personens chans till dtersocialisering i samhillet.

Mot slutet av 1900-talet ersattes rehabiliteringsdiskussionen av ett fokus pa
den enskildes ritt vis-a-vis staten och behovet av ett fullgott dataskydd dven for
belastningsregistret. Fram till 1989 hade riksdag och regering undvikt att inféra
en ritt for enskilda att ta del av sina uppgifter ur belastningsregistret, trots att en
allmin rdtt att alltid ta del av sina egna uppgifter i ett register fanns inskrivet i
Sveriges forsta datalag frin 1973. Man hinvisade till att en sidan ritt vad giller
belastningsregistret skulle kunna missbrukas av arbetsgivare. Under 1980-talet
svingde regeringen och riksdagen i sin bedémning och menade att det maste
vara svirt for den enskilda personen att férsta varfér hon eller han inte fér se
sina egna uppgifter i registret. Man menade vidare att det inte gick att uppritt-
hélla ett undantag eftersom ritten till insyn 4r en sidan viktig princip inom data-
skyddslagstiftning. Resultatet av inférandet av §{9-utdragen blev si smaningom
att arbetsgivare i allt stérre utstrickning stillde krav pd arbetss6kande att himta
ut ectt utdrag for att bevisa sin straffrihet for arbetsgivaren. I praktiken kom
inférandet av formellt dataskydd i belastningsregisterlagstiftningen ddrmed att
innebira ett férsimrat skydd f6r den enskilde.

Artikel 2

I den andra artikeln har jag samlat analyser av intervjuer med nio arbetsgivare
och itta representanter for fackférbund och arbetsgivarorganisationer. Arbets-
givare som utan lagstdd kriver att arbetss6kande ska visa upp ett utdrag ur be-
lastningsregistret innan anstillning menar 4 ena sidan att de dr tvungna att géra
si pa grund av de risker som det skulle innebira att ha en anstilld med ett
brottsligt forflutet. A andra sidan hinvisar de ocksa till individens ritt till in-
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tegritet. FOr att géra sin anvindning av registerutdrag i rekryteringssammanhang
moraliskt acceptabel behdver de diskutera hur de gbr for att sikerstilla att den
arbetss6kande har kontroll Sver processen. Det gbr arbetsgivarna genom att
informera tidigt 1 processen om att de kommer kridva ett registerutdrag. Pd sa
sitt menar de att den arbetssékande kan vilja om hon vill stanna kvar i proces-
sen och visa upp sitt utdrag eller om hon vill siga att hon inte lingre dr intresse-
rad av tjinsten. Genom att man inte tvingar arbetssékande att visa upp ett ut-
drag och heller inte tvingar den arbetssékande att avsléja att det dr pa grund av
att man har uppgifter i registret som man viljer att hoppa av rekryterings-
processen si menar man att man inte krinker den arbetssékandes ritt till in-
tegritet.

Vidare gjorde arbetsgivarna sin anvindning av uppgifter frin belastnings-
registret moralisk genom att hivda att det endast dr uppgifter som ir relevanta £6r
arbetsutévningen som skulle ha betydelse f6r beslutet att anstilla eller inte. Mot
bakgrund av att ingen av de intervjuade arbetsgivarna hade stétt pi en arbets-
s6kande med ndgra uppgifter i sitt registerutdrag sa dr diskussionen kring accep-
tabla uppgifter hypotetisk. Vad som riknades som en relevant uppgift var i
slutindan heller inte givet. Fér en chaufférstjdnst kunde exempelvis uppges att
det ar trafikbrott som 4r av relevans men i en fortsatt diskussion blev dven
valdsbrott intressanta eftersom den fiktiva chaufféren kanske skulle ha kund-
kontakt. Uppgifter ur belastningsregistret anvinds didrmed inte bara som un-
derlag for riskbedémningar utan dr dven del av en mer allmin bedémning av
den arbetssokandes karaktir.

Representanterna fran arbetsgivarorganisationerna och fackférbunden an-
vinde sig av samma argument som arbetsgivarna, det vill siga det kretsade runt
spanningsférhillandet mellan arbetsgivarnas behov av att férebygga brott inom
organisationen eller mot kunder och den arbetssékandes ritt till integritet och
att fi en ny chans efter avtjanat straff. Arbetsgivarorganisationerna var noga
med att arbetsgivarna skulle utféra kontrollerna pé ett ”snyggt sitt” vilket inne-
bar att inte anvinda kontrollerna slentrianmassigt utan endast da det kan moti-
veras pa grund av tjinstens innehall. Det innebar ocksa att inte skylta f6r mycket
med vad de gjorde och att inte dra till sig lagstiftarens uppmirksamhet 1 onédan
eftersom det skulle kunna leda till att det blev férbjudet med registerkontroller.
Fackférbundens representanter hade i liten utstrickning fatt frigor om register-
kontroller fran sina medlemmar och ansag att frigan var problematisk eftersom
frigor som ror rekrytering ligger utanfér fackférbundens férhandlingsmandat.
De anvinde dock samma resonemang som arbetsgivare och arbetsgivar-
organisationer och menade att det dr férsvarbart med registerkontroller f6r vissa
tjanster sd som ckonomifunktioner med tillging till kassafléden.
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Artikel 3

Den tredje artikeln ér en teoretisk artikel ddr jag utmanar det rationellt inriktade
governmentality-perspektivet inom kriminologin och det sdtt som Skningen av
anvindningen av belastningsregisterkontroller skulle férklaras utifran perspekti-
vet. Jag argumenterar for att det behdvs en forstielse av utvecklingen som ocksa
tar hinsyn till de symboliska betydelser som vi ligger i sidana ord som “brotts-
ling”, integritet” och “dataregister” och att ett neo-durkheimianskt perspektiv
dirfor dr limpligare. Ur ett neo-durkhimianskt perspektiv handlar lagstiftnings-
torindringar alltid om att staten forséker styra hur invanarna uppfattar och
tolkar lagstiftning och dess anvindning. Inférandet av §9-utdrag innebar exem-
pelvis att staten fors6kte mildra den oro som uppkom i och med datoriseringen.
De som hade tillgang till databaser ansags fa for stor makt 6ver andra eftersom
databaser gjorde en annan typ av informationsbearbetning och spridning méjlig
in vad som wvar fallet nir register utgjordes av kartotek och andra former av
pappersbaserade samlingar. Genom att ge enskilda ritt till insyn i de databaser
som fanns ville man 6ka kinslan av kontroll hos de registrerade och pa samma
gang gbra férekomsten av databaser legitim.

Ett neo-durkheimianskt synsitt kan ocksd hjilpa oss forstd varfér det blev
obligatoriskt med registerkontroller av arbetssékande till skola och barnomsorg
2001. Under 1990-talet intridffade tvd uppmirksammade ’pedofilskandaler” pi
tvd olika foérskolor i Sverige. Den nya lagen infordes trots att regeringen be-
démde det som ytterst ovanligt och osannolikt att barn utsitts f6r sexuella 6ver-
grepp nir de dr i skolan eller férskolan, att registerkontroller av manga beskrevs
som Ineffektivt eftersom endast det fatal personer som démts f6r sexuella Gver-
grepp mot barn kan upptickas genom kontrollen och att registerkontroller an-
sdgs integritetskrinkande. Frian ett mer rationellt inriktat governmentality-
perspektiv dr det svart att forklara varfér ndgot som utgér en lag risk dnda blir
féremal f6r omfattande dtgirder. Frin ett neo-durkheimianskt synsitt dir hin-
syn tas till de symboliska och kinslomissiga betydelser som vi tillskriver exem-
pelvis barn sd blir det ldttare att forstd utvecklingen. I vart samhille dir barn ses
som bade oskyldiga, virnlésa och beroende av vuxna, dir férskolan och skolan
ir en del av statens ansvarstagande och fostran av barnen och dir sexuella 6ver-
grepp anses vara den virsta formen av krinkning sd gar det att fOrstd att ration-
ellt grundade riskbedémningar inte blir betydelsefulla. Fér att motivera inféran-
det av en integritetskrinkande dtgird som obligatorisk kontroll av belastnings-
registret av arbetss6kande argumenterade regeringen att det ricker med vet-
skapen att barn kan utsittas och att konsekvenserna f6r de enskilda barn som
drabbas, 4ven om de ir fa, dr djupgiende.
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Artikel 4

I artikel fyra analyserar jag inférandet av lagen om registerkontroll inom skola
och barnomsorg 2001 och den utveckling som skett direfter med fler liknande
lagar. Lagen om registerkontroll inom skola och barnomsorg var den férsta lag
som gjorde registerkontroller obligatoriska f6r tjinster som inte hade med rikets
sdkerhet att géra. De pedofilskandaler som skedde under 1990-talet bade utom-
lands och i Sverige hade stor betydelse for lagens inférande. Hindelser fick stor
uppmirksamhet och det skapade kraftig oro kring barns utsatthet i férskola och
skola.

Nir forslaget om obligatoriska registerkontroller diskuterades i dagstidningar
sa férekom ocksa kritiska roster. Man menade exempelvis att det utgjorde en
omotiverad integritetskrinkning och att det orittvist pekade ut alla min som
ville jobba i skola eller férskola som pedofiler. Vidare menade man att register-
kontroller 4r en ineffektiv kontrollmetod eftersom de flesta som begar sexual-
brott mot barn inte dr démda sen tidigare och dirfor inte uppticks genom regis-
terkontroller. Nir regeringen la fram sitt lagf6rslag kunde den dock neutralisera
kritiken genom att hinvisa till de svdra konsekvenser som sexualbrott fir for
barn, att registerkontroller inte innebir en krinkning om den kontrollerade far
ha kontroll 6ver situationen genom att det dr hon som fér begira ut uppgifterna
och limna 6ver dem till arbetsgivaren. Vidare konstaterades att personer som
gjort sig skyldiga till viss typ av brottslighet inte ska arbeta inom skola eller f61-
skola och att det dirmed dr en rittfirdigad integritetskrinkning att kontrollera
deras belastningsregister.

Efter att lagen om registerkontroll av personal inom skola och barnomsorg
inférdes 2001 har fler lagar stiftats som gor att fler grupper omfattas av krav pa
registerkontroll innan anstillning, exempelvis personal inom si kallade "Hem
for vird och boende” samt domare och notarier. Idag kontrolleras ocksd belast-
ningsregistret innan socialstyrelsen utfirdar legitimation till virdpersonal. Att en
sadan utveckling har kunnat ske kan forklaras dels med att lagstiftaren vad giller
vardpersonal har kunnat hivda att patienter har si manga likheter med barn —
att de dr sarbara och beroende av virdpersonal pd samma sitt som barn dr bero-
ende av ldrare — att det dr orimligt att inte inféra registerkontroller dven dir, och
dels med den ”normalisering” som sker nir en ny integritetskrinkande atgird
infoérs. Nir den vil dr pd plats tystnar en del av kritiken, minniskor vinjer sig
vid den och bérjar ifrigasitta varfor den inte anvinds i stérre utstrickning.

Det ir viktig att uppmirksamma att langt ifrdn alla organisationer eller ar-
betsgivare som begirt att fd en laglig ritt att ta del av uppgifter ur belastnings-
registret har fatt det. Aven om Likarforbundet och andra fick gehor for sitt krav
om att gora registerkontroller obligatoriska nir det handlar om legitimerad

virdpersonal sia har exempelvis inte Scoutférbundet eller Riksidrottsstyrelsen
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(Annu) fitt gehor f6r sina krav pd att fa kontrollera ledare och anstillda. Detta
goOr att det gar att dra en skiljelinje mellan de som getts ritt att ta del av upp-
gifterna, som alla dr organisationer som utf6ér verksamheter pa uppdrag av staten
och dir det inte kan beskrivas som fullt ut frivilligt 61 elever, patienter m.m. att
befinna sig, och de som inte getts tillstind som befinner sig i den privata eller
frivilliga sektorn vars verksamheter inte priglas av tving f6r personer som tar
del av dem.

Slutsatser

Sammanfattningsvis visar denna avhandling att arbetsgivarnas tillgang till upp-
gifter ur belastningsregistret dr beroende av kulturella representationer och sitt
att forstd saker som “integritet”, “dataskydd”, “databaser”, “kinslig in-
formation”, ”risk” och ”’sdrbarhet”. Jag menar att férindringar i lagstiftningen ar
statens sitt att fOrs6ka styra dessa tolkningar. 1989-ars inférandet av en ritt £6r
enskilda att ta del av sina egna uppgifter i belastningsregistret var ett sitt for
staten att utjdamna maktobalansen mellan den enskilde registrerade individen och
staten som databas-innehavare. De si kallade §9-utdragen mojliggdr f6r enskilda
att kontrollera sa att uppgifterna i registret dr korrekta och att de faktiskt stryks
nir de ska strykas.

§9-utdragen dr en forutsittning fOr att arbetsgivare som inte har laglig ritt att
ta del av uppgifter frin belastningsregistret trots allt kan komma &ver upp-
gifterna. Inférandet av §9 i belastningsregistret 1989 kan dock inte ensam f6r-
klara utvecklingen eftersom det dr férst under 2000-talet som den kraftiga 6k-
ningen av §9-utdrag sker. Utvecklingen behéver istillet ses mot bakgrund av
inférandet av obligatoriska registerkontroller av arbetss6kande inom skola och
barnomsorg ar 2001. Inférandet av den nya lagen féregicks av mycket diskuss-
ion 1 media och registerkontroller framhélls som en brottspreventiv metod genom
att ddmda personer hélls borta frin eventuella frestelser och inte ges tillfille att
begi brott igen. Detta har bidragit till en mer allmidn medvetenhet om registrets
férekomst och mojligheten att anvinda uppgifterna som en del av rekryterings-
processens kontrollférfarande.

Inférandet av lagen om registerkontroller av arbetssékande till skola och
barnomsorg var ett resultat av de pedofilskandaler som intriffade i férskolor
under 1990-talet i Sverige och som tidigare hade skett i bland annat Norge. Jag
menar att skandaler som belyser omoraliska handlingar mot utsatta personer kan
forindra ridande uppfattningar om integtitetsgrinser och gora det férsvarbart
att infér kontroller som tidigare ansetts alltfér integritetskrinkande. Avslut-
ningsvis hivdar jag ocksi att inférandet av sddana metoder skapar en normali-
sering av metoden ifrdga som leder till att den tillimpas i fler och fler samman-
hang. I Sverige har vi, pA samma sitt som i exempelvis England, sett hur allt fler
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personalgrupper som arbetar med personer som kan beskrivas som “sdrbara”
och i beroendestillning ocksd har blivit féremal fér obligatoriska kontroller.
Normaliseringen av metoden och acceptansen for den integritetskrinkning som
den medfér har dirmed inneburit att det lagstadgade anvindandet av belast-
ningsregisterutdrag sa vil som det oreglerade anvindandet har 6kat.
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Interviews

2007-01 Interview with manager, Employment service company
2007-01 Interview with two legal advisers, Employer association
2007-01 Interview with representative, Trade union

2007-02 Interview with legal advisor, Employer association

2007-02 Interview with local division manager, Trade union

2007-02 Interview with two managers, Employment service company
2007-10 Interview with representative, Trade union

2007-10 Interview with recruiter, Employment service company
2007-11 Interview with representative, Trade union

2007-11 Interview with representative, Trade union

2007-11 Interview with recruitment manager, Manufacturing company
2007-12 Interview with recruiter, Employment service company
2008-01 Interview with HR-manager, Transport and logistics company
2008-05 Interview with regional HR-manager, Transport and logistics company
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