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Implementing the Extractive Industries Transparelmiyative (EITI): Stakeholder’s perspectives
in the case of Colombia

Abstract

IMPLEMENTING THE EXTRACTIVE INDUSTRIES TRANPARENC Y INITIATIVE (EITI):

STAKEHOLDERS PERSPECTIVES IN THE CASE OF COLOMBIA

Supervisor. Monica Lindh de Montoya

Word counting: 19.898 (Excluding cover, acknowledqts, list of acronyms, table of contents,
references, list of graphs, list of tables and awmw}

This thesis will address accountability and transpey issues in the Colombian Extractive Industyy b
assessing the eventual subscription of the couotrthe Extractive Industries Transparency Initiativ
(EITD. The EITI is an attempt to induce accountipiand transparency in extractive revenues that
eventually will foster the alleviation of povertya instability in developing countries. The aimthé
research is to explore the implementation of th&l Htamework in Colombia by considering the
stakeholders’ points of view, their political andoaomic considerations regarding the issue and thei
level of commitment to the initiative. As a resulsing a constructivist approach, this researchtsven
determine the incentives and constraints of endgrdie EITI as an alternative in the management of
resource wealth in Colombia. It further address$es fgroblem of transparency and accountability in
resource-rich countries by focusing on voluntargdesof conduct and the emerging debate about their
legitimacy, reputation concerns and relation toekisting legal framework either at the governmant
the private dimension. It also discusses the depbmy of the EITI in Colombia by considering thedkg
and institutional issues that encompass the resomm@nagement within the country. In this respect,
special attention will be paid to the Royalties &ef of 2012, the extractive industry’s chain prdibrc

law and the contractual relation between the efitacompanies and the government. Finally, by mean
of a SWOT analysis, it attempts to give some caichs regarding the situation of the standard @ th

country and give some recommendations for improitsignplementation in Colombia.

KEYWORDS: EITI, Accountability, Transparency, Good Governance, Colombia, Voluntary

Codes of Conduct, Extractive Industries, Resourceich country, stakeholders.
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“Billions of dollars come out of the ground each yea
Yet our schools, our children, our clinics don’t beefit.
Where does the money go? We have the right to knciw.

(Testimony from a community member in Nigeria,
excerpted from OXFAM's “Follow the Money” campaign
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1)  Introduction and methodology
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in the case of Colombia

Section 1: Introduction

Taking into account the interdisciplinary approahthe School of Global Studies, this thesis will
examine the links between development, good gowemand transparency. Based on the specific case
of the implementation of the Extractive Industri€gnsparency Initiative (EITI) in Colombia, the
research will address the issues of accountalaitity economic development in a resource-rich country
characterized by decades of armed conflict, coimapand large socio-economical inequalities. This
introductory chapter introduces the reader to #search questions, and the aim and motivations for
carrying out the research. It also explains thaeodrof the study and its delineations.

Research Problem: Transparency and accountabilityri the management of resource wealth

The main issue that inspires me to undertake #wsearch is the dilemma of underdevelopment in
resource-rich countries. Whereas resources in Yastern countries of Norway, Australia and Canada
have brought wealth and stability to their peoptee existence of oil, gold, gas, mining and other
extractive activities in African and Latin Americaountries have led to the enrichment of compaauies
corrupt government officials, rather than eradiwgtpoverty, social inequalities, and providing \aedf

for their citizens.

Box No 1

The International Monetary Fund (IMF) draft Guide on Resource Revenue
Transparency(December 2004) defines countries that are rich inydrocarbons
and/or mineral resources on the basis of the followg criteria: (i) an average

share of hydrocarbon and/or mineral fiscal revenuegn total fiscal revenue of
at least 25% during the previous three years; or {) an average share of
hydrocarbon and/or mineral export proceeds in totalexport proceeds of at
Least 25%.during the previous three years.

Own illustration, based on EITI Rijles and Criteria

! paul Collier, The Bottom Billion (New York: Oxford University Press, 2007), 25.
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Box No 2

The EITI Board defines an Extractive Industry as the oil, gas and mining industries.

Own illustration, based on EITI Riples and Criteria

According to Oxford Professor Paul Collier, ongtfibf the global population lives in what he ddsesi

as the “bottom billion countries”. The main featofe¢hese nations is that they are stuck in foapgrthat
hold up their road to development: 1) They are img®e in some kind of conflict or war -conflict trad)
they are resource-rich countries -natural resouctese- 3) they are landlocked countries or sumledn

by bad neighbours -landlocked with bad neighbotap-t 4) and they have questionable governance
standards -bad governance in a small country’trdjre importance of the second and fourth trap and

their connection with development in Colombia ie thain concern of this dissertation.

Although the country is not included in the “bottditlion” described by Collier, Colombia is rankag"
among 178 countries in the transparency index is&yeTransparency InternatiohaMoreover, it has
abundant quantities of petroleum, natural gas,,civah ore, nickel, gold, copper, emeralds and
hydropowet. As a result, corruption rises as a threat inrttamagement of resource wealth, especially

with the increasing power that illegal armed forhase on the regions where the resources aredsettle

Additionally, Colombia has had a mining boom ineetyears that has presented both opportunities and
challenges. On the one hand, the resource abundaneeges as an excellent source of revenues that

2 Collier, The Bottom Billion, p.25.

3 Transparency International. “Annual Report”. Retrieved February 26th, 2012, from
http://www.transparency.org/cpi2010/results

* Nationmaster. “Geography Statistics-Natural Resources (most recent) by country”. Retrieved February 26th
2012, from http://www.nationmaster.com/graph/geo nat res-geography-natural-resources
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maintain the country’s current economic growth lsv®n the other hand, it represents a threatrmde

of security, corruption and human rights - whiclghtiovershadow the benefits of the béom

In the example of challenges, the Colombian govertrand police have observed that emerging coltan-
tantalite smuggling in the eastern part of the trguis acting as an economic engine for the FAR@ an
paramilitary group’s Further, a discussion has developed around tlyawiring licenses were granted in
previous governments and whether the resource-nevetreams are fairly set so they can eventually

address national deficits, or effectively keepdbenestic tax burden down.

The windfall of natural resources is related to sieecalled “Dutch Disease”, an economic term that
reflects the relationship between the increasexjslotation of natural resources and the decredse o
manufacturing activiti€s This situation raises the value of the domestitency, discouraging national
production and concentrating all the factors ofdpigiion in the extractive industry. Consequentighh
resource revenues mixed with missing or imperfeatkets and weak property rights could trigger, in
extreme cases, devastating wars, or the “concemraf economic and political power in the hands of
elites that, once in power, use the rent to platiae political supporters and thus secure theld fon
power, with stunted or weakened democracy and simwth as a result” Further, booms in resource
royalties increase the likelihood of a dangerotengfthening of the national army that eventualhibits

economic growth through its adverse effects onuesoallocatioff.

Empirical evidence shows a link between corruptio a high concentration of natural resources in

developing countries. For example, several econonadels explain that extractive industries’ revenue

> Adriaan Alsema. “Colombia’s mining boom oversahdowby Human Rights Violations: NGO”. Retrieved February
18th 2012, from http://colombiareports.com/colombia-news/news/21014-colombias-mining-boom-

overshadowed-by-human-rights-violations-report.html

6 Ignacio Gdmez, “Amenaza en el Puinawai,” El Espectador, February 26, 2012, p. 2.

7 Julio Fierro, “El debate sobre la minerfa en Colombia: aportes para la discusion de impactos ambientales, sociales
y econdémicos,” Puentes andlisis y noticias sobre comercio y desarrollo sostenible, 12-4 (2011):p. 14-15.

8 Christine Ebrahim-Zadeh, “Back to Basics,” Finance and Development, March, 2003.

® Thorvadul Gylfason, “Lessons from the Dutch Disease: Causes, Treatment and Cures” (Presented at Stat-Qil
Conference Volume: The paradox of Plenty, March 22, 2001, p.6)

10 Gylfason, “Lessons from the Dutch Disease: Causes, Treatment and Cures,” p. 7.
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dim democratic societies and foster corruption hé tlevel of institutionalism and the quality of
democracy is podr. Also, the importance of transparency and trusjdmernment has been highlighted
recently in different texts. For instance Grimmeliksen points out the overreaching significanceugt

as follows:

“High levels of trust in government and among mgleoin society are considered essential for

societies to prosper and for governments to funotiell”*?

Hence, creating transparency initiatives which fagite citizen’s trust in their governments and that
guarantee the correct distribution of natural resesi revenues to all of the population is a biglidmnge
that the resource-rich developing world has to degl.

The Extractive Industries Transparency Initiati&T() aims to solve part of this problem. Launched
2002, the EITI is a response to a worldwide growawareness of the need for transparency and
accountability in oil, gas and mineral revenues &®re mechanism for reducing poverty and achieving

economic growth in resource-rich counttes

The EITI works as a voluntary multi-stakeholdetiative “comprised of governments, companies, civil

14 that involves the commitment of the state to

society groups, investors and international orgaions,
publish information regarding what is received frertractive companies and likewise, how much these
pay to the government. In this structure, civilisbcis engaged in the design, monitoring and eat&a

of the process, which may contribute to the pubébate afterwards Although both the candidate and

! |isa Chauvet and Paul Collier, “Elections and Development Policy in Developing Countries”. Retrieved February
25,2012, from http://www.bepress.com/cgi/viewcontent.cgi?article=1315&context=csae

12 Stephan Grimmellikhuijsen, “Transparency and Trust: An experimental study of online disclosure and trust in
government,” Utrecht: Utrecht University, 1984.

3 Revenue Watch Institute, “Eye on EITI, Civil Society perspectives and Recommendations on the Extractive
Industries Transparency Initiative”: Revenue Watch Institute, 2008, p. 3.

" publish What You Pay, “Extractive Industries Transparency Initiative (EITI),” Retrieved February 28, 2012, from
http://www.publishwhatyoupay.org/activities/advocacy/extractive-industries-transparency-initiative

> Extractive Industries Transparency Initiative (EITI), “Compromiso con la Transparencia, Comision de Trabajo para
la Implementacion de la Iniciativa para la Transparencia de las Industrias Extractivas -EITI-,” (Presented at
conference in Perq, July 19, 2010).
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compliant countries have to fulfill the principlesnd criteria according to EITI standards, the
implementation process features a great deal afbfléy that considers the differences between the
implementing countries.

The application of the EITI is also relevant beeaitsdeals with the emerging concerns about the
royalties’ management in Colombia. The countrydsently receiving more than USD 1.700 million in
extractive revenues, 70% of which are concentratedd departments (states) that barely represe¥it 11

of the Colombian populatiofi.

Aim

This thesis will provide a contribution to the dission about the management of resource revenues in
developing countries. The purpose is to exploreptigsible future implementation of EITI in Colombia
by considering the stakeholders’ points of view amdlyzing the incentives for, and the strengthd an
limitations that the implementation of EITI wouldVe in the country. In order to draw some conchssio
about the likely future of the initiative, | willlgo explore, based on the opinion of the Colombian
stakeholders, how the scheme might be improvetparit should be implemented in Colombia. Given
the lack of documents, research and analysis thet o provide a “state of the art” of the EITItims

South American country, | hope to make an importamttribution to its future implementation in
Colombia.

This research assumes that the lack of transpassrgtgccountability in resource-rich countries fgoar
model for long-term development. For that reasomnsiering the EITI as one of the possible
mechanisms to deal with corruption and poverty coantry as complex as Colombia, is a startingtpoin
to analyze its effectiveness in putting the reseurgvenues on the path to development. Moreover,
because the EITI has been implemented in othertdesrwith the goal of creating transparency and
thereby an improved use of resources in combativeny, it is worthwhile exploring how it might wior

in the Colombian context. My conclusions will beédged by the voices of stakeholders with whom | have
discussed the initiative and how it might be impdened

1% Comités de Seguimiento a la Inversidn en las Regalias (CSIR), “¢Qué son las regalias?” Retrieved July 11, 2012,
from http://csircolombia.org/quesonlasregalias.shtml
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Research Questions

Delimiting this research is extremely importantttze topic is a broad one. For example, the lirtwben
transparency, accountability and good governmefartsf applies to Colombia in different contexts.
Hence, if we only focus on the armed conflict thas played out in the country during the last six
decades, the relation of war and extractive intksstshould take into account the way in which the
guerrilla, paramilitary groups and delinquency tesaa framework of corruption within local
governments in order to get money in their pocKetshat manner, the lack of transparency in extrac
business could be analysed based on economic mib@elsnight show the incidence of corruption in

blocking the benefits of natural resources.

Even though the examples described above are isajg¥s whose examination would make an enormous
contribution to the field of transparency, nondhem are of the concern of this study. Instead, tiésis

will make an assessment of the picture of the EiTTolombia by determining the possible scenarat th
the initiative will have in the case of its implentation. It aims to look into the reasons that hisleeked

the development of the EITI and to reach conclusionregards to its possible initiation in the near

future, for example, during the government of thaent president Juan Manuel Santos (2010-2014)
Using a deductive approach, the research quesiensased on the following assumptions:

» Lack of transparency and accountability in resouitie countries undermine long-term
development and boost social inequalities as aetprence of the so-called “resources trap.”
Nevertheless, transparency itself will not be ausoh for development if it is not

accompanied with good governance initiatives, ladtihe national and subnational levels.

e International norms can determine an effective &awork that includes the signing of
extractive contracts, the content of them, thespparency of the payments, and the public

expenditures of extractive royalties. They also loaran effective way of pressuring countries

7| limit in time this research to the government of Juan Manuel Santos (2010-2014), since the information | have
gathered corresponds to current public officials whose vision about the EITI is limited by the perspective of the
current presidency. Moreover, Santos has boosted the possibility that Colombia joins the Organization for
Economic Cooperation and Development (OECD) that is consider a club of rich countries with good governance
practice. Further discussion about this issue will be addressed on Section 6.
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to undertake transparency initiatives in resouicle-rterritories with high levels of

corruption®®
As a result, the research questions for this tresis

1) What are the incentives and limitations from tleksholders that encourage or block the
subscription of the EITI in Colombia?

* How can the EITI be improved in the Colombian catite

Use of theory:

This research is based on a causal theoreticdiomship’’In this respect, the main problem deals with
the implications of the management of resourceilvedh a developing country like Colombia and the
consequences of an eventual resource curse irotherg. As a result, the theories used here lgghl

“the set of assumptions, propositions, or accefdets that attempt to provide a plausible angmnat

explanation ( solution) of cause-and-effect (cgusathtionship® of an economical phenomenon known
as the resource curse. Hence, the theories presemthis thesis are part of the set of academit an
scientific assumptions that seek to provide a gmiuto the implications of the resource curse in a

developing country.

Transparency, accountability, good governance, ntaly codes of conduct and Corporate Social
Responsibility Initiatives are part of the setlddries aiming to avoid resource curse and proaidetter
alternative in the resource management in devejopiuntries. Different scholars like Kauffman,

Kurtzman, Islam and the IMF, advocate transpareasya “sine qua non condition of greater

1 Grimmelikhuijsen, “Transparency and Trust: An experimental study of online disclosure and trust in
government,” Chapter 10.

¥ A causal relationship is defined as the one in which “the values in one variable, produce the variables of another
variable” (Lawrence, no date).

* Business Dictionary. “Theory,” Retrieved July 10th, 2012, from
http://www.businessdictionary.com/definition/theory.html

13| Page



Implementing the Extractive Industries Transparelmiyative (EITI): Stakeholder’s perspectives
in the case of Colombia

accountability and better quality of governmentttie long term®. Collier, adds good governance,
accountability and internarional pressure in thg w&Voluntary Codes of Conduct to the receipthis
view, international preasure results in a bettenmitment from developing nations and private agtors
since it gives the public exposure needed for cetaplnderstanding of accountability, and hence,

reducing the implications of the resource cifse.

Another interesting VCC theory is based on tt@dsing role that Trasnational Corporations - TNC,
have in the global economy. As it is argued by Kgexrchibugi “what TNCs do ( or not do) affects the
lives of a substantial share of the world’s popoiat*®. However, a recent research carried on by Min-
Dong Paul Lee, from the University of South Florideaced the link between CSR and Corporate
Financial Performance (CFP). In his view, “the @sfrection has revealed that, at least in theosy, th
relationship between CSR and CFP has progressbedpme tightly couplec?* For that reason, the
theoretical foundations of CSR are divided betweake explicitty normative and ethics-oriented

arguments and the implicitly normative and perfanoeoriented managerial studies

The study of the EITI puts together all these wis@ons about development and resource curse, isince
works as an international voluntary code of congilnett seeks to provide transparency and accolitygabi
in the management of resource wealth, thus, itigaphe participation of private oil, gas and mgnin
stakeholders that usually endorse the EITI as a iGBRtive.

Graph No 1, sums up the main theoretical foundatimhind the good management of resource wealth.

*! Monika Bauhr and Marcia Grimes, “What is Government Transparency? New Measures and Relevance for the
Quality of Government,” In The Quality of Government Institute 16, 2012: 1-26.

2 Collier, “The Bottom Billion,” 230-231.

 Mathias Koenig-Archibugi, “Transnational Corporations and Public Accountability,” in Global Governance and
Public Accountability, Ed. David Held and Mathias Koenig-Archibugi (Oxford: Blackwell publishing, 2005), 110.

2 Ming-Dong Paul Lee, “A review of the theories of corporate social responsibility: its evolutional path and the
road ahead,” International Journal of Management Reviews, 10-1-2008: 53-73.

% Collier, “The Bottom Billion,” 53.
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Graph No 1 Theories used

Voluntary
Accountability Codes of
Conduct

Corporate
Social
Responsibility

Transparency
Management
of resource
wealth (Avoid
resource
curse)

Source: Own illustration

Ontology and Epistemology

This thesis is made following a constructivist aygmh. Thus, it will focus on the constructed megnin
that Colombian Governmefit Civil Society and Extractive Companies have haa regard to the
implementation of the EITI in the country. It williscuss the perspectives of the stakeholders and th

complexity of their visions.

Context

Colombia is ranked among the upper middle-incomsties according to the World BahkFurther, it
has had an enormous security improvement thafflescted in the boom of foreign direietrestmentand
employment that has recently made the economy bhleeomost successful in Latin America. In fact,

after sustained economic growth during the lasadecit is considered the fourth largest econontién

2 Represented in this case by the Ministry of Mining and Energy, National Planning Department, the Presidency of
the Republic and the ANH.

" The World Bank, “What are Middle-Income Countries?” Retrieved July 10, 2012, from
http://go.worldbank.org/BDZHSEY4J0
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region and by 2015 it is predicted to be the thiitér Brazil and Mexic8. Nevertheless, despite all these
improvements, the country has not yet been ablevéscome the high levels of inequalities that have
characterized it for decades. It is currently rahkenong the most unequal countries in Latin America

and the world.

The extractive sector, led by mining activitiess mosted Colombian economy during the last decade
thanks to a combination of high international psi@ad production efficienéy As a result, the debate
about the impact of extractive business has emenginih academia, media and advocacy sectors that
aim to explain the economic benefits, and the emvirental and social hazards that Colombian soigety
facing with the mining boom, particularly as theustry is capital- rather than labour-intensive.

Graph No 2 Three monthly Gross National Product (®N2000-2009

Producto Interne Brute PIB - Trimestral 2000 2009
(Millenes de § / 2000)

SourcANE

Thesis Outline:

The thesis is structured in two overarching pafist, | will analyse the theoretical issues thatlain or
are highly linked to the implementation of the EliflIColombia. Second, and in contrast, | will diss@

%8 Central Intelligence Agency (CIA), “The world Factbook, Introduction-Colombia,” Retrieved February 17 2012,
from https://www.cia.gov/library/publications/the-world-factbook/geos/co.html

2% Central Intelligence Agency (CIA), “The world Factbook, Introduction-Colombia,” Retrieved February 17 2012,
from https://www.cia.gov/library/publications/the-world-factbook/geos/co.html

30 camilo Gonzélez-Posso, “La Renta Minera y el Plan de Desarrollo (2010-2014),” Instituto de Estudios para el
Desarrollo y la Paz (IDEPAZ), 2008, 14.
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more practical applicability of the EITI, based tme responses and results obtained through the
stakeholders’ interviews.

The theoretical framework provide the reader with information needed not only to understand the
EITI as a standard, but also to contextualize thg ivis related with other relevant issues. Ithfights
the theories, norms, laws and other specific meashenthat might overlap with the implementation of
the EITI in Colombia. Section 3 provides a discossiegarding the voluntary codes of conduct (VGC).
gives a background of their emergence as self-atigul alternatives, as well as a debate betweesetho
who see them as private legitimacy initiatives ahdse who defend VCC as corporate social
responsibility actions. Moreover, it describes thputational concerns, the national and the intemnal
pressure faced by the different stakeholders fgagimg with the application of self-regulation stards.
Section 4 describes the EITI by summarizing itsuiess, its implementation process, its limitati@msl
the benefits it offers. | emphasise the sub-nationplementation of the EITI since it is the altative
that is described to be the most likely for thedbdbian case.

Departing from this discussion, | explain, in Sewti5, the Colombian extractive industries context,
taking into account the history of its exploitatias well as the legal framework that encompadses t
management of resource wealth, both at the natammalsub-national levels. In regard to this matter,

stress the on-going royalties’ reform, approvedrdu011, that aims to spread the extractive irrehsst

revenues benefits throughout the country.

Part 2 comprises section 6 and presents the staleghoperspectives towards the endorsement of the
EITI in Colombia. It shows the main findings, commgrounds and disagreements between and within
the considered stakeholders. | also highlight teefits of and arguments against the implementation
the standard in the country. In addition, | givemsorecommendations that might improve the
effectiveness of the EITI and that embrace the peatsres of the Government, Civil Society and
Extractive Companies. | also give a SWOT analys#é sums up the main points of the implementation
of the EITI in Colombi.

Finally, Section 7 will review the main findingssdussions and the essential concerns that midjttdne

determine the real effectiveness of endorsing thi¢ i Colombia.

*! For a further explanation of what is a SWOT analysis and why it is used here, please see section 6.
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Section 2: Methods

This section gives the reader an overview of thecsed methodological framework for this thesis. It
explains why and how the research method is used.

Choice of method

This thesis follows a qualitative research approdicis determined by the formulation of the two
assumptions presented in the introduction of thdysthat aim to guide and delineate the research.
Based on the proposed research questions and jbetieds of the research, | selected the semi-
structured interview as my method. | conducteddisstructured interviews with representatives of
civil society, and government and extractive consinstaff, in an attempt to unravel the
stakeholders’ points of view on the adhesion ofo@uddia to the initiative. Since the EITI works as a
voluntary code of conduct, the opinion of the polssstakeholders is a cornerstone of the study.

| had considered content analysis and discourdgsasmas methods for my research. However, given
the lack of information available, the lack of aamess about the EITI in Colombia and the secrecy
regarding how the topic has been managed in thetgdul realized that the best way to obtain the
information | needed in order to fulfil the aims dfe study was to conduct semi-structured
interviews. As argued by Alan Bryman, the semigtited interview (S-Sl) entails a high interest “in

the interviewee’s point of view” that deals witlmare flexible methodolody.

Furthermore, semi-structured interviews have somieamtages that might be an asset for the
objectives of this research. For instance, it reduthe incidence of pre-judgmé&nfrom the
researcher, since “with few "pre-set questionsotined, the interviewer is not "pre-judging” what is
and is not important informatior™ Likewise, given the complexity of the topic dissed in this

*> Some of the interviews among Colombian Government officials and Extractive Companies were easy to arrange,
since they showed interested in the topic. However, in other cases | had to try insistently to get at least some
minutes with the people involved, and in several cases my efforts were in vain.

* Alan Bryman, Social Research Methods (New York: Oxford University Press, 2008), 437.

3 Although the risk of pre-judgment when conducting semi-structured interviews is less according to Cohen, it
might represent a threat when political issues are involved. See ethical considerations below.

3 Sociology. “Sociological Research Skills, Research Methods,” Retrieved March 3rd, 2012, from
http://www.sociology.org.uk/methfi.pdf
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thesis, semi-structured interviews were a good augism to clarify the interviewees’ answers, not to
mention its facility for recording and taping théele interviews, an act that helped me to transcrib

in order to analyse, when this was needed. | recbid out of 14 interview’s

Implementation of the research

| carried outfourteen (14) semi-structured interviews withix (6) civil society actorsfive (5)

Government officialstwo (2) extractive companies amthe (1)with the World Bank. As noted, there
was a high interest within civil society regardithge implementation of the initiative in Colombia.
Actually, the role that they have had in fosterthg EITI in the country is remarkable and that

involvement was shown in the willingness to be péthis research.

Unlike the civil society actors, the responsivera®®ng government officials and private companies
was slow, but they both had enormous interest imritiuting to this thesis. Within the government
staff, most of the interviewees agreed on a mestittyme after several e-mails and phone calls. The
main reason for their uncertainty might arise frime fact that | attempted to contact the highest
ranking officials possible, and most of them mdmed rather tight agendas that hindered the
possibility of scheduling a time for an intervievitvme. | wanted as reliable information as possibl
and getting feedback from high government officialolved with the EITI, oil-mining transparency
initiatives, the struggle against corruption andfoyalties reform, might represent the official
perspective of the stakeholder interviewed. In teispect, despite the difficulties, | succeeded in
interviewing Carlos Fernando Galan, Transparencgredary of the Presidential Transparency
Program (commonly known in Colombia as Zar Antiopaion). | also interviewed three ministerial

advisors and one government expert in royaltiesiagament in Colombia.

Regarding the extractive companies, | thought tiesibilities of getting an interview would be easie
among them, but in reality only two were willing sorange a meeting to discuss the EITI. The
explanation for that situation might be that thege corporations voluntarily signed the EITI deepit
the fact that Colombia has not officially declaitdintention of doing so. Thus they are awarehef t

initiative and able to comment on it. Moreover,agithe size of their business in Latin Americahbot

*® | couldn’t record the interview with Carlos Fernando Galan, since it was carried on at the presidential palace of
Colombia. Therefore, given some security protocols | wasn’t able to enter my recording machine. The other two
interviews weren’t recorded, because my interviewees didn’t agree to it.
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of them are engaged either in transparency inigator in voluntary codes of conduct that everyuall
could have a benefit to their reputational concéras the end, | could interview only one of the
representatives of these companies, because fodaggsues the other one couldn’t attend a meeting
with me. Nevertheless, | finally interviewed th@mesentative of the largest oil union representatio

in Colombia.

Table No 1shows the stakeholder’s interviews done by comgard position. In some cases their
identity and workplace is confidential, since tregreed to contribute to the research, but not as

spokesman for their organization.

Table No 1 List of stakeholder’s interviews dong @rganization and position.

PERSON COMPANY STAKEHOLDER POSITION

Executive Director Partners Colombia Civil Society Chief
Alexandra Ospina Glz Civil Society Staff
Adriana Herrera Presidential Programme for | Government Chief Advisor

Good Governance

Ana Carolina Gonzélez Independent Researcher Civil Society PhD Student
Independent consultant CME Civil Society Consultant

Luiz Sampaio Petrobras Extractive Company Coordinator of Trarepzy
Javier Aguilar World Bank International Financia| Program Manager

Corporations (IFC)

Arne Theisen Glz Civil Society Regional Cooperation
Coordinator

Sandra Alzate AECOM Civil Society

Government Official National Planningl Government Confidential
Department (DNP)

7 Reputational concerns will be further discussed in Section 3.
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Government official ANH Government Confidential
Carlos Fernando Galan Transparency Secretariat Government Secretary
Oil companies | ACP Extractive Company

representative

Government Official Ministry of Mining Government Confidential

Source: Own illustration

According to Bryman (2008) and Boyle (1998), cortahgcsemi-structured interviews is considered a
hierarchical experience “...with the respondent sdinate to the interviewer® Even though this
statement is acceptable as a general fact fohalirtterviews, in some cases this subordination did
not happen. When | was carrying out this resedhdre were three cases in which the interviewing
experience was unsuccessful. In these cases theiawees seemed to be rather interested in getting
further information regarding the EITI, but theyreenot knowledgeable about the subject and thus
unable to provide me with truthful data that cob&duseful for my research. As a result, | felt that
was teaching them about the EITI, since they bdteéw the way the standard works. However, the
organizations they were working for could have ajomaole as stakeholders in a possible

implementation of the EITI in Colombia, which exiplstheir interest in my research.

Two reasons might explain this situation. Firsteg the unfamiliarity with the EITI in Colombia,
few stakeholders really understand the scope oftaedard. Actually, its understanding has been
limited to high government officials, specific divBociety organizations, a small number of
researchers and not too many extractive industr@SR coordinatofs Notwithstanding this
situation, | completed the interviews | needed véttperts on the topic within all the stakeholder

groups and | could successfully dissipate he imzdeof the three “failed” interviews Second, the

*% paul Boyle, Keith Halfacree, and Vaughan Robinson, Exploring contemporary migration (London-New York:
Addison Wesley, 1998), 54

* The lack of awareness within Colombian society will be further analyzed on Section 6.

% |n this situation the hierarchical experience - respondent subordinate to the interviewee- becomes acceptable.
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EITI has been studied separately by the differetdra involved. In the case of the government, the
absence of a superior mandatory request for itistital coordination in evaluating the strengths or
failures of the initiative has made it difficult rfahe authorities involved to share their different
perspectives regarding the issue. Consequentyt thfat the interviewees were expecting me toeshar
information needed for their organization’s workttwithem, instead of providing me with it.

However, in the other eleven (11) interviews | noty received the feedback | had hoped, but also

conducted more reciprocal conversations which patties could gain from.

Another challenge that presented itself during iterviews was confidentiality. Some of my
interviewees refused to talk on behalf of the orzmtions they worked for. If they agreed to share
information and accepted to talk as stakeholddf&ears, they often referred to their affirmatioas
personal opinions, “that should not be taken asoffieial position” of their companies. Hence, the
data obtained by considering individual percepti@saccording to Jerczynski “... subjective and
often difficult to use as a basis for generalizatid As a result, two main problems arise from this

situation.

First, the validity of the research could be quewd, since “the researcher has no real way of
knowing if the respondent is lyind®’ Second, the generalization constraints noted alboadee it
difficult to assume that perspective as unqueshienand with external validity. However, by geftin

in touch with the officers’ personal opinions redjag the EITI, even if one cannot generalize the
company’s official perspective, one can begin tprapch it. | tried to solve the problem by reaching
as high officials as possible in order to achieneapproach to the official perspective with regerd
the EITI, as well as firsthand information abouthtoreover, although | can’t present the “official
positions” of my respondents organizations, by dirig up the issues my interviewees considered

worth to discuss, | advance in getting differeningoof view about the EITI,

Regarding the interview questions, | followed andexd interview guide based on specific topic

areas. The questionnaire changed somewhat dependirthe interviewee, but there were fixed

* Marek Jerczynski, “Patterns of Spatial Mobility of Citizens of the Former Soviet Union” in In-Depth Studies on
Migration in Central and Eastern Europe. The Case of Poland, Ed. Tomas Frejka, Marek Okdlski and K. Sword (New
York: United Nations, 1998), 4.

* Marek Jerczynski, “Patterns of Spatial Mobility of Citizens of the Former Soviet Union” 4.
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guestions that directly relate to the aim of thedgtand that rarely changed depending on the

situation. As a general framework | conducted ttieriviews guided by the following topic scheme:

a) Introducing questions: Name, position, age, number of years working ia fposition,

responsibilities.

b) EITI awareness: Knowledge of the EITI, background, role of the mtewed stakeholder

with regard to the initiative, etcetera.

c) EITI effectiveness:Perspectives about EITI's flaws and strengths,llef/@stimation of the

initiative.

d) Legal framework and access to information: Extractive industries deployment of
information, contracts subscribed with the governtheoyalties liquidation, monitoring and

evaluation, legal issues, private sector role, GB#&rnational pressure, among others.

e) Voluntary Initiatives : Effectiveness of voluntary initiatives such he EITI, auto regulation

mechanisms, relation with formal law, role of thesithin private actors, etcetera.

Bryman suggests conducting pilot interviews “tot tesw well the interview flows... gain some
experience... (and) be prepared for some unexpecteithgencies that can arise in the course of
an interview.”® For that reason, | chose to conduct at least daeipterview before starting with
the formal interview schedule. The experience gaeethe opportunity to improve the interview
guide draft that | had prepared beforehand anddwgpmy skills as an interviewer. Moreover, |
met with an expert on transparency initiatives lie xtractive industries who had access to

important information that vastly contributed te tthesign of this thesis outline.

Ethical Considerations

To analyze the EITI from a Colombian perspectiva igather challenging experience. Since the
issue involves an important level of political aswtial concerns, the likelihood of prejudgment is
high, especially when it is analyzed by a Colombgitizen. In the same way, given the

involvement of public and private high-ranked d#ils in the interview process, the importance of

43 Bryman, Social Research Methods, 443.
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accessibility, gatekeepers and negotiation — reti@@gm, concerns arise as a large information
barrier. In this respect, Bryman defines gatekeef@er those “ who are concerned about the
researchers motives: What the organization can fyain the investigation, what will lose by
participating in the research in terms of staffdiend other costs, and potential risks to its image
what kind of question can be ask&dind so on. On the other hand, the process of ia¢iggt and
renegotiating with the interviewee what is and wiatot permissible to do in the research
represents an important information inconveniéhda consequence, some relevant information
could be missing and the independence of the reseamuld be questioned if one access to omit
something that might be important, just to accostpthe interview.

4 Bryman, Social Research Methods, 131.

4 Bryman, Social Research Methods, 131-132.
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II) Theoretical Framework
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Section 3: Voluntary Codes of Conduct (VCC)

This section discusses the emergence of Codes mduco (CC) and Voluntary Codes of Conduct
(VCC), CSR, accountability and transparency medmasias core theoretical foundations of the
EITI. It moreover discusses the background, thémetdiscussions, legitimacy debates and
reputational concerns that stakeholders face winelorsing these kinds of initiatives. In the same
way, it gets specific emphasis on the emergency@E in extractive industries and the theoretical
debate regarding the real motivations of this sibna

The role of Voluntary Codes of Conduct

There are many definitions of Codes of Conduct (G instance, Carson, Baetz and McGill define
them as “a set of principles and rules that govkenway social institutions should behave towakdrth

stakeholders and the way stakeholders... should cbrtthemselves toward the institution and each
other.”® Likewise, the United States Council for Internatib Business (USCIB) describe VCC as
“...commitments voluntarily made by companies, assomis, or other organizations that put forth
standards and principles of business conduct iméuketplace, and are thus primarily market-driv&n.

Although the validity of the statement is contesteaime authors often assume an implicit relatignshi
between Corporate Social Responsibility (CSR) dredemergency of CC, with the latter a tool of the
former® However, three key factors are frequently recogphias common features of CC in most of the

literature available.

First, they are considered self-regulatory mectmagissome of them characterized for their voluntary
nature. In this respect, a VCC is a type of CC Imiclv its endorsement is not constrained by any kiind

formal law.® Second, they aim to influence behavior of cergmmup/groups or communities by means of

* A. Scott Carson, Mark Baetz, and Shelley McGill, “Codes of Conduct in the Private Sector,” Ethics Centre, 2008, 2.

* United States Council for International Business, cited in Krista Bondy, Dirk Matten, and Jeremy Moon “MNC
Codes of Conduct: CSR or Corporate Governance?” International Centre for Corporate Social Responsibility. The
University of Nottingham, 2006.

8 Bondy et al., “MNC Codes of Conduct: CSR or Corporate Governance?” 5.

9 Bondy et al., “MNC Codes of Conduct: CSR or Corporate Governance?” 5.
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the promotion of standards, rules or norms thad terpursue any organizational objectivd hird, they
intend to define specific actions on certain issussally with a market perspectiVeln other words, the
income-driven outlook of any business is takendanted, and therefore a trade-off analysis isnofte
developed before any CSR commitment. In financesthgc trade-off theory focuses on the benefits an
cost for companies of issuing d&btin this respect, Myers considers that “the optipaint can be
attained when the marginal value of the benefig®eiated with debt issues exactly offsets the amean
the present value of the costs associated withinigsmore debt® In other words, when the benefits

compensate the costs of an action.

The link between CSR and the engagement of coipagtvith CC responds to worldwide concerns
about the impact that private decisions have inshe&al arena, and the way companies assuage the
negative social outcome of their business actwitla this respect, Jedrzeg argues that “the fiseSR

can be traced directly back to globalization armbacomitant expectation that firms would fill gdp&
behind by global governance failures, at the same &s it became easier for NGOs to expose comorat
behavior in far-flung corners of the planet. Asault, firms have been pressured to 'do somethbuait

the environment, community development or globaimiag.”™* However, the pressure on corporations
to get involved in social actions has been unevehrat had equal effects among all the companisst A

is further explained by Bartley & Child (2010), serspecific private actors become major targetstf a

corporate campaigns, whereas others remain unedheacut of it°.

> Géran Ahrne, and Nils Brunsson, Meta-organizations (Cheltenham; Northampton, MA: Edward Elgar, 2008). Nils
Brunsson, and Bengt Jacobsson. A World of Standards (Oxford: Oxford University Press, 2000)

>t Bondy et al., “MNC Codes of Conduct: CSR or Corporate Governance?” 5.

*2 Silvia Swinnen, Wim Voordeckers, and Sigrid Vandemaele, “Capital structure in SMEs: Pecking order versus static
trade-off, bounded rationality and the behavioural principle” Limburg University Center, 2005, 3.

>3 Myers, cited in Swinnen et al., “Capital structure in SMEs: Pecking order versus static trade-off, bounded
rationality and the behavioural principle” 3.

> George Jedrzej, “The False Developmental Promise of Corporate Social Responsibility: Evidence from
Multinational Oil Companies,” International Affairs, 81-3, 2005: 581-598.

> Tim Bartley and Curtis Child, "Movements, Markets and Fields: The Effects of Anti-Sweatshop Campaigns on U.S.
Firms, 1993-2000." Social Forces, 2010. See for example the case of Shell, Mc Donald’s, and Coca Cola.
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In contrast, Milton Friedman, one of the main repr@atives of neoliberalism, states that CSR
approaches “accept the socialist view that politiceechanisms, not market mechanisms, are the
appropriate way to determine the allocation of seaesources to alternative us&sFor that reason, he
argues that insofar the businesses are resporalisgctal concerns by using stockholders’ moneyy the
are leaving aside the only and main responsibilityevery business: increasing its profits. In his
perspective, corporations should not engage in G8RRe that role should be fulfilled by the sovgrei

state.

Departing from a theoretical perspective and foilmvgames theory, Scalet argues that VCC raises the
prisoner’s dilemma, “because they create situatwmsre corporations who promote ethical behavidr pu
themselves at a competitive disadvantage to thésede not.®” Therefore, the incentives to cooperate
are not high enough to block the cost of subsagiltinthe code. Taking into account this perspective
fact is that businesses do not have any obligaticgubscribe to any CSR initiatives, no matterdbeial
impact of their economic activiti€s However, it has been acknowledged that corparatise their CSR
commitments as important profitable tools whenrtheputation is exposed in the stock market, when
they succeeded in communicating “brand values” eémsamers, or when they use their social
responsibility standards as a “product of differaian”. This last point is better explained by Siegel
and Vitaliano, when they argue that “CSR is a faimproduct differentiation, a form of advertising t
establish or sustain brand loyalf).”In other words, companies respond to the demantsafial

responsible” products by creating loyalty from thmistomers through CSR initiatives.

*5 Milton Friedman, “The Social Responsibility of Business is to Increase its Profits,” The New York Time Magazine,
September 13, 1970.

>’ Carson et al., “Codes of Conduct in the Private Sector”.

*% Bede Nwete, “Corporate Social Responsibility and Transparency in the Development of Energy and Mining
projects in the Emerging Markets; Is soft law the answer?” German Law Journal, 8-4, 2006: 311-340.

> See: Abagail McWilliams and Donald Siegel, “Corporate Social Responsibility: A Theory of the Firm Perspective”
The Academy of Management Review, 26-1, 2001: 117-127.

 ponald Siegel and Donald Vitaliano, “An Empirical Analysis of the Strategic Use of Corporate Social
Responsibility” Journal of Economics and Management Strategy, 16-3, 2007: 776.
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Nonetheless, the scope of analysis of VCC is mitioted to a corporate perspective. Down and Johns
for example, discuss the issue considering the’statotivations for subscribing to or defectingnfran
international standard. According to them, thelil@d of defection of a state to a given treatyl wi
depend on the extra benefit of endorsing the Yulle.their words, “... in general, states (1) will def
from low-net-benefit relationships more frequeritign they will from high-benefit relationships afi)

will defect from low-benefit relationships wheneuwbey defect from high-benefit relationships but no

vice versa.®

On the other hand, Collier recognizes the poweNVGICs as a mechanism of pressure given the
reputational concerns that they entail. In his sorttodes separate the sheep from the goats. By
revealing those governments that are willing to plymvith a particular set of standards, they akeeal
those that are not. There is a strong incentivegfsrernments not to reveal themselves as beinben t
latter category.” As a result, VCCs are not mangabut their effectiveness depends on their aftvact
capacity to persuade other actors to comply wighabd&. This vision is reminiscent of the mainstream
political analysis that says that “a major - if nbé major - reason why states keep commitments) ev
those that produce a lower level of returns thapeeted, is because they fear that any evidence of
unreliability will damage their current cooperativelationships and lead other states to reduce thei

willingness to enter into future agreemerfts.”

VCC in the extractive sector: Private legitimacy rgime and businesses self-regulation.

The literature found regarding the appearance bfntary norms within the extractive industries skow
that there are three main arguments that justiyr timception and their rapid acceptance by oil gad

companies. First are the worldwide concerns abweitimpact of business on the environment, social

® In this case treaty is considered as a Code of Conduct, in spite of the international legal power that the former
has. Since a CC is an agreement that often entails more than one part the analogy to treaty is made.

62 George Downs and Michael Jones, “Reputation, Compliance, and International Law” Journal of Legal Studies, 31,
2002: s96

& paul Collier, “Laws and Codes for the Resource Curse,” Retrieved May 14, 2012, from
http://users.ox.ac.uk/econpco/research/pdfs/LawsandCodesforResourceCurse.pdf

% Downs and Jones, “Reputation, Compliance, and International Law” s96.
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communities and economic development. This sitnatias made oil, mining and gas companies more
visible and put their CSR efforts “on the radar” @il society organizations, customers and social
movements fighting corruption in resource-rich oa$i. Hence, nowadays there is more embracement by
extractive companies of world transparency and canity development initiatives than there ever was
beforé”.

Second are the advocacy efforts of NGOs and otbtrsathat seek to promote transparency in the
extractive industries as a cornerstone for lonmteevelopmefit. In this respect, the causal logic reflects
a directly proportional relation between the leoktransparency and the level of welfare accomptlisim

a resource-rich nation thanks to the extractivevitiels. One of the main defenders of this theisri?aul
Collier (2007), for whom the endorsement of VCCaisuseful mechanism for pressing questioned
stakeholders to be accountable of their condudtidnvords:

“A neglected type of assistance, which might beeninaipful, is the promulgation of voluntary codesl a
laws specifically designed to improve the econagoigernance of resource rents...l1 have suggested how
new codes and laws could address both the mistalcshe misaligned incentives that lead inexorably

the resource curse....Even where such codes arelnimluntary, they can change behavity

A third element is proposed by Alexandra GilliehieSconsiders that the emergence of VCC in the
extractive industries is a result of reputatior@aiaerns of international oil companies (IOC), intdional
financial institutions (IFIs) and Western governnseiThis situation was boosted by the scrutinyhafit
actors with the power to damage the reputatiohede institutions and therefore their profit precoent,
votes or supporters. She argues that, “certaimpigfile international actors began to perceilesector

transparency as a useful tool for the protectiothefr public image. In other words, the need fresal

& Jedrzej, “The False Developmental Promise of Corporate Social Responsibility: Evidence from Multinational Qil
Companies,” 581.

% Finnemore & Sikkink, cited in Alexandra Gillies, “Reputational Concerns and the Emergence of Oil Sector
Transparency as an International Norm” University of Cambridge, 2010, 104.

67 Collier, “Laws and Codes for the Resource Curse,” 2-14.
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key corporate, government, and IFI actors to ptdfesir reputations motivated them to facilitate,ab

least to permit, the norm’s ascendatrfée.

Yet, the question that one could ask is to what¢rexthe emergence of CC in the extractive industrie
considered as “soft lak” approaches, are effectively responding to the mrunternational demands
for corporate social involvement. This discussiaesiions the legitimacy of VCC and the way they are
taking over the role of the state in promoting abeissistance to the populatibnrSome scholars claim
the real solution for an effective CSR is the prigation of mandatory commitments regulated by the
state that force the subscription of companiesgh impact social projects In other words, they see the

solution as implementing a “hard lal#’approach in the regulation of CC.

In contrast, CSR is seen by many scholars as aegplfation mechanism that in any circumstance Ishou
be considered as a mandatory requirement of bisssmsal commitment. This view considers that the
role of state is to supply the basic needs of ttieirens and that there is no justification fongmanies to
take over that rofé. Nowadays, “oil companies now help to build sceoahd hospitals, launch micro-
credit schemes for local people and assist youthl@mment programmes in developing countriésifi
other words, oil companies are going beyond thegsinesses and solving social needs that are suppose

to be provided by the government.

% Gillies, “Reputational Concerns and the Emergence of Qil Sector Transparency as an International Norm,” 104.

%9 Soft law for the effects of this text is considered as, “rules of conduct that are laid down in instruments which
have not been attributed legally binding force as such, but nevertheless may have certain - indirect - legal effects,
and that are aimed at and may produce practical effects” Senden, 2004, p. 112

7 Nwete, “Corporate Social Responsibility and Transparency in the Development of Energy and Mining projects in
the Emerging Markets; Is soft law the answer?”.

& Koenig —Archibugi, “Transnational Corporations and Public Accountability”.
> Hard law is considered as “the traditional notion of law with its binding and penal effect” Nwete, 2006, p. 315

”® Nwete, “Corporate Social Responsibility and Transparency in the Development of Energy and Mining projects in
the Emerging Markets; Is soft law the answer?”.

74 Jedrzej, “The False Developmental Promise of Corporate Social Responsibility: Evidence from Multinational Qil
Companies,” 81.
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However, the debate focuses on whether the us€af &hd other kinds of CSR initiatives are a medns o
private legitimization, instead of a genuine so@abagement mechanism. Drawing on organizational
legitimacy as “... a generalized perception or aggion that the actions of an entity are desirable,
proper, or appropriate within some socially conged system of norms, values, beliefs, and
definitions,”” the incidence of private self-regulation approactsesocially constructed, insofar it is a
response of a spread social concern regardingntigence of business in human life’s. Moreovevengi

the social pressure on companies “to do someththg,appearance of VCC could be considered as a way

to minimize their bad reputation among certain andes.

On the other hand, for Nwete, the emergence ofreglilation approaches could deal with green-wash
problems, in which the companies want to be knosvaravironmentally friendly and socially responsible
although in practice none of these principles @@liad®. He considers that “they (the companies) also
want to be associated with the noble principlestrahsparency and CSR but will not be seen
implementing them in their activities. So a lotcoimpanies attract some benefits to their businederh

line by being associated with CSR and transpargnayciples, without actually putting them into

practice.”’

Considering Nwete’s perspective, is it possiblsay that VCC in the extractive industries are mlitg
“green-washing” mechanisiig® Are they responding to private legitimacy inter@sare they genuine

self-regulation initiatives?

’> Suchman cited in Helen Keller, “Corporate Codes of Conduct and their Implementation: The Question of
Legitimacy” International Law, 194, 2008: 219-298.

’® The green wash problem is associated with the fact that a company wants to be presented as environmentally
friendly. The web page Sins of Greenwashing defines it as: “the act of misleading consumers regarding the
environmental practices of a company or the environmental benefits of a product or service” Underwriters
Laboratories, 2011.

”7 Brackets added by the author. Nwete, “Corporate Social Responsibility and Transparency in the Development of
Energy and Mining projects in the Emerging Markets; Is soft law the answer?” 330.

% The term greenwashing is used here as an analogy, given the non-existence of an exact term that discusses the
legitimacy issues in CSR initiatives in the extractive industries.
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The issue of private legitimacy interest is congdeby Haslam as a constructivist regime. Based on
Krasner’s model of CSR movements, he argues thRt i@ks as a “legitimating framework for self-
regulated private capitalismi®As a result, the author describes the privatditegty regime imposed by
transnational companies considering the followhmgée principles:

To summarize, the emergence of CC in the extradtideistries responds to a worldwide concern
regarding the social impact of business on therenment and human beings. This situation, consitlere
from an economic perspective, deals with certaberaslities that should be assuaged by the companie
in order to get a “social license to operate.” Histrespect, the main discussion is centered orthshe
these CSR initiatives correspond to an effectiveregulation approach or emerge as private attsrgpt
legitimize their extractive business activities. fdaver, some voices call for a regulatory framewiark
CSR, given the contested effectiveness of VCC @ndhtractive industries in solving the externaditie
caused by the oil, mining and gas companies. Ia thgard, Jedrzeg says “the effectiveness of CSR
initiatives in the oil, gas and mining sectors lh&en increasingly questioned, and there is mounting
evidence of a gap between the stated intentiobsisihess leaders and their actual behavior andcnipa
the real world.*

Likewise, the globalization of production makesnsaational companies (TNC) more accountable for
their social behaviét. This situation is stronger for extractive comganbecause their environmental
and social impact is more visible and they arerofiebject of the scrutiny of civil society and reedi
Moreover, following the neoliberal ideas imposed IBYys, most of the governments in resource-rich
developing nations tend to favor the prosecutioffioodign direct investment (FDI) from the extraetiv

companies for the exploitation of their naturalugses.

7 p.A. Haslam, “Is Corporate Social Responsibility a Constructivist Regime? Evidence from Latin America” Global
Society, 21-2,2007: 280.

80 Jedrzej, “The False Developmental Promise of Corporate Social Responsibility: Evidence from Multinational Qil
Companies,” 581.

8 Koenig —Archibugi, “Transnational Corporations and Public Accountability,” Chapter 6.
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Table No 2: CSR Regime Principles

Principle Evidence

Private self-regulation

Businesses, not governments, are best suite
decide how to organize capitalist production.

Private social license to opera

Businesses have some responsibilities to a bre

community of stakeholders affected by the firm’s

activities beyond shareholders.

Reputational concerns and risk

Failure to manage negative externalities of dt

business will result in loss of community support,

increase political risk, increase the probabilify

(o]

government regulation of activities and possiply

cause a loss of shareholder value and new bus
opportunities—in short the loss of its social lise

to operate.
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Section 4: Describing the EITI

Defining the EITI

The Extractive Industries Transparency InitiatigdT() emerges as part of the proliferation of globa
initiatives that came about at the beginning ofdéetury and seek to promote a transparent manageme
of natural resources revenues. In this context, dfiects of the so-called resource curse received
international attention as a key development isSeeral “scholars and civil society activists have
brought the resource-curse to public attenfiorénd try to explain the need for an international
commitment that might help to overcome the coramtibig inequalities, weak institutions, lack of
accountability and transparency that characterieshy resource-rich natiofis Moreover, different
researchers have acknowledged the inversely piopattrelationship that is present in many deveigpi
countries between the level of development, peitaapcome, growth rates and the existence of ahtur

resource¥. For example, as Jeffry Sachs sums up:

“One of the surprising features of modern economic growth is that economies abundant in natural

resources have tended to grow slower than economies without substantial natural resources”

Likewise, the significant increases in commaoditices that have benefited the developing world have
influenced the global agenda for the deploymentarisparency initiatives in resource-rich countrlas
this sense, Mejia reckoned the capacity and gomemgaps as major issues that justified the urgefcy

global transparency standards. In his words, thany resource-rich countries, the expectatiomd a

8 susan Ariel Aaronson, “Limited partnership: Business, government, civil society, and the public in the Extractive
Industries Transparency Initiative (EITI)” Public Administration and Development, 31-1, 2011: 52.

& Aaronson, “Limited partnership: Business, government, civil society, and the public in the Extractive Industries
Transparency Initiative (EITI),” 50.

84 Ross, 1999; Sachs & Warner, 1995; Karl, 1997, cited in Andrés Mejia, “Impacts and Effectiveness, Natural
Resource Governance Annex 4” London: Institute of Development Studies, 2010, 5.

& Jeffrey Sachs and Andrew Warner, “Natural Resource Abundance and Economic Growth” Cambridge MA: Center
for International Development and Harvard Institute for International Development, 1997, 1.
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demands of citizens to benefit from the new weakbeeded the technical and bureaucratic capacity of
states to make the best out of natural resouranmss.®®

Responding to all these worldwide concerns andideriag the state of poverty and underdevelopment
that many resource-rich countries (specially Afnicéeature, the EITI was launched during the World
Summit for Sustainable Development in 2002 as antaly initiative whose main purpose is to create
transparency and accountabilitgrbund the payments that companies are making wergments, and
the revenues that governments are receiving frasetitompanies” Its challenging mission is to bring
wealth and prosperity to resource-rich countriearirattempt to reduce the incidence of povertyfliobn
corruption and other associated features of theures curse. In that matter, the EITI principles

acknowlegje that:

“By encouraging greater transparency and accountability in countries dependent on the revenues from
oil, gas and mining, the potential negative impacts of mismanaged revenues can be mitigated, and these
revenues can instead become an important engine for long-term economic growth that contributes to

sustainable development and poverty reduction.”*

The independence of the process is guaranteed ébynttependent verification and reconciliation of
payments and revenues. To accomplish this, the Eidudes a participative multi-stakeholder group
(MSG) that overviews implementation. The componitid the MSG is not restricted by the EITI board,
but it often has to include a representative nuntferepresentatives from the groups affected by the
standard. It generally comprises government, ciediety and extractive industry companies, in what
considered a tripartite system. In this respect, EiTI defines a stakeholder:“As an individual,
community, group or organisation with an interesttie outcome of the EITI, including both those who
are affected by it (positively or negatively) arwse who are able to influence it (in a positive or

negative way). Table No. 3 shows stakeholders typically involvathin the EITI.

86 . .
Mejia, “Impacts and Effectiveness, Natural Resource Governance Annex 4,” 5.

¥ Extractive Industries Transparency Initiative (Bl Extractive Industries Transparency Initiative Saaitiok
(London: Department for International Developm&@05), 2.

% EITI, Extractive Industries Transparency Initiative Sceitmok 4.
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Graph No. 3: EITI Key Elements

Companies Governments
disclose payments disclose revenues

Independent
reconciliation of
payments and
revenues

Supervision by Multi
Stakeholder Group

Source: Kreibich (2011

Table No 3: Stakeholders in the EITI

Agencies responsible for the management of Natural Resources

Agencies responsible for revenue collection and management

Executive Agenciesr ible for i private sector ion and public inistration

Budgetary and/or natural resources committees.

Legislature Sub-national levels of government
Public Institutions Other Supreme audit institutions

Domestic state-owned companies

International state-owned companies

Domestic private companies

Companies in the country International private companies

Investors

Private Sector Business associations

Community based organizations

National Non-governmental Organizations (NGOs)

International NGOs and their local affiliates

Civil Society Media, trades unions, academic and research institutions
EITI Impl Administrators, auditors and disclosure agencies
International Institutions FMI, World Bank, United Nations
International partners Donors

Source: own illustration based on EITI source b2oR5.

The EITI is also support by a Multi-Donor Trust Bu(MDTF) established and administered by the
World Bank since 2004 that includes the commitmehtl?7 donor countries and the European
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Commissioff. Its goal is to provide technical and financiaisance to countries “seeking to implement
or considering implementation of the EITI principlend criteria® This support includethe availability
of EITI advisors and consultants for implementatassistance to governments that require it; “sigarin

international best practices; and providing gramigovernments to help support EITI implementatitn.

o EITI Principles and criteria:

During the 2003 Lancaster House conference the Rfiriciples were established as a core of the
initiative. Later on, in 2005, a representative ugroof stakeholders agreed upon the “EITI criteria”

constituted “as auccinct description of the outcomes of an EITI process.”92

Box No. 3: The EITI principles

The EITI Principles

1. We share a belief that the prudent use of natural resource wealth should be an important engine for sustainable economic
growth that contributes to sustainable development and poverty reduction, but if not managed properly, can create negative
economic and social impacts.

2.  We affirm that management of natural resource wealth for the benefit of a country’s citizens is in the domain of sovereign
governments to be exercised in the interests of their national development.

3. We recognise that the benefits of resource extraction occur as revenue streams over many years and can be highly price
dependent.

4. We recognise that a public understanding of government revenues and expenditure over time could help public debate and
inform choice of appropriate and realistic options for sustainable development.

5. We underline the importance of transparency by governments and companies in the extractive industries and the need to
enhance public financial management and accountability.

6. We recognise that achievement of greater transparency must be set in the context of respect for contracts and laws.

89 . . . .z . .z .« . .
EITI, “Compromiso con la Transparencia, Comisién de Trabajo para la Implementacién de la Iniciativa para la
Transparencia de las Industrias Extractivas”.

% Independent Evaluation Group (IEG), “Multi-Donor Trust Fund for the Extractive Industries Transparency
Initiative” Global Program Review, 2011.

91 . . . ez . .2 e
EITI, “Compromiso con la Transparencia, Comisidn de Trabajo para la Implementacién de la Iniciativa para la
Transparencia de las Industrias Extractivas”.

*? Javier Aguilar, George Caspary and Viesna Seiler, “Implementing EITI at the Subnational Level, Emerging
Experience and Operational Framework” The World Bank, 2011, 3.
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7. We recognise the enhanced environment for domestic and foreign direct investment that financial transparency may bring.

8. We believe in the principle and practice of accountability by government to all citizens for the stewardship of revenue
streams and public expenditure.

9. We are committed to encouraging high standards of transparency and accountability in public life, government operations
and in business,

10. We believe that a broadly consistent and workable approach to the disclosure of payments and revenues is required, which
is simple to undertake and to use.

11. We believe that payments’ disclosure in a given country should involve all extractive industry companies operating in that
country.

12. In seeking solutions, we believe that all stakeholders have important and relevant contributions to make — including
governments and their agencies, extractive industry companies, service companies, multilateral organisations, financial
organisations, investors, and non-governmental organisations.

Source: EITI Sourcebook 2005 p. 8

Box No 4: THE EITI CRITERIA

The EITI Criteria

1. Regular publication of all material oil, gas and mining payments by companies to governments (“payments”) and all material
revenues received by governments from oil, gas and mining companies (‘revenues”) to a wide audience in a publicly
accessible, comprehensive and comprehensible manner.

2. Where such audits do not already exist, payments and revenues are the subject of a credible, independent audit, applying
international auditing standards.

3. Payments and revenues are reconciled by a credible, independent administrator, applying international auditing standards and
with publication of the administrator’s opinion regarding that reconciliation including discrepancies, should any be identified.

4.  This approach is extended to all companies including state-owned enterprises.

5.  Civil society is actively engaged as a participant in the design, monitoring and evaluation of this process and contributes
towards public debate.

6. A public, financially sustainable work plan for all the above is developed by the host government, with assistance from the
international financial institutions where required, including measurable targets, a timetable for implementation, and an
assessment of potential capacity constraints.

Source: EITI sourcebook 2005, p.9
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0 Materiality:

The criteria No. 1 requires “the regular publicatiof all material oil, gas and mining payments by
companies to governments (“payments”) and all neltezvenues received by governments from oil, gas
and mining companies (“revenues”) to a wide audieimc a publicly accessible, comprehensive and
comprehensible manner” (EITI source book, p.9, liigied by the author). Furthermore, the EITI
requirements 9, 11, 14 and also consider the materiality issue within the iempéntation process and
highlight the importance of the publication of edlevant companies’ and government entities’ income
streams in the repdtt Bearing in mind this situation, one would asknth&/hat is considered as

material? And thereby, what should be reported?

There is no right answer for this question, sifeedefinition of whether a payment or revenue isenia

or immaterial is a matter of the MSG and varieseteling on the country. Nonetheless, the EITI board
set a threshold to determine the appropriate legélmateriality that states that if the omission or
misstatement of the data could materially affeetfihal EITI report, then the payment is matétialln
consequence, most of the implementing countriesiden the extra costs implied when taking into
account small transactions and small companieshéir tmateriality definitions. In practice, some
countries might disclose only those revenue strehatscontribute the most to the government’s divera
revenue and exclude the streams that contribute litde®. Likewise, the EITI Implementing Guide
states that the country can set the materialitgll®y considering the extractive companies’ sizaer. F
example, “five large companies might be responsibiepaying 99 percent of all extractive industry

revenues, while the remaining 1 percent is paidlGgmall companies.

> EITI, EITI Rules. Including the validation guide (Oslo: The EITI International Secretariat, 2011), 21+23+26.

% Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”
31.

% Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”
31.
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Graph No 4: Company and Payment Materiality Thredts

Companies

LOW company
materiality
threshold

A few major
HIGH company payments are
materiality disclosed by a small
threshold number of
companies.

HIGH payment LOW payment Payments
materiality materiality
threshold threshold

Source: EITI, Implementing the EITI (2008)

0 Benefits of EITI implementation:

Setting aside the EITI board’s official declaratiohbenefits, several authors have acknowledged the
incentives whereby policymakers and extractive camgs should endorse the initiative. Aaronson, for
instance, stresses that EITI offers an opporturatgly seen, in which business interest and public
interests match. In her worddrdde is supposed to be about mutual benefit; thegovides a means to
ensure that the citizens of petro-states reap énefiis of trade in oil”® She also argues that countries
with a weak political system, instable, corruptwith a poor record of accountability and transpayen
might see an opportunity of giving the market sigrihat they are willing to change, or if the sttaa is

so badand the country needs outside forces, the EITrs#efeedback loop to force changé.”

This perception is supported by the Deutsche Geslft fir Internationale Zusammenarbeit (G1Z), the

German Society for International Cooperation. Adaug to the agency, “next to government and civil

% Susan Ariel Aaronson, “Oil and the Public Interest Vox” Retrieved May 8, 2012, from
http://voxeu.org/index.php?g=node/1395

97 Aaronson, “Oil and the Public Interest Vox”
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society capacity, EITI improves international ctliiy and improves investment climate in countri&b
Moreover, it highlights the improvement of the diglie between stakeholders, since the implementation
of the EITI “has resulted in better government acttability and a strengthened role of civil society

actors.®® On Graph No. 5 | try to sum up the benefits of iempénting the EITI

Graph No 5. Benefits and Incentives of the EITI
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Source: Own illustration. Adapted from Bartlett {20

% Gesellschaft fiir Internationale Zusammenarf@iz), “Resource Revenue Transparency and the Extractive
Industries Transparency Initiative (EITI)” Retrieved May 8th 2012, from
http://www.gtz.de/de/dokumente/gtz2010-en-factsheet-EITI.pdf

% GlZ, “Resource Revenue Transparency and the Extractive Industries Transparency Initiative (EITI),” 1.
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Implementing the EITI

No procedure is provided for implementing the EINlbnetheless, the signed countries commit to follow
the principles and criteria established by the Eidard. In practice, once a country officially nfasts

its intention to implement the EITI, by an “unequial public statement,” the following steps incluble
commitment to work with the civil society and extiise companies; the appointment of a single
individual that will lead the process and overdeeniulti-stakeholder steering group; and the definitio
of a national work plan that includes measurahigets, actions, processes, timetables, the indisdor

institutions responsible, and funding. This prodedsiown as the signing-up phase.

Likewise, based on the participatory nature of Eigl, the designation of a representative multi-
stakeholder steering group is required for impletingnthe standard. The considerations that guiée th
composition and governance of steering groupsiageilar, and in most of the cases reflect the paldr
situation of the implementing country. As a resaoti,formula is given regarding the size, membership
duration of the group¥. However, experience has showed that “successfillfograms are those that
have allowed different stakeholder “constituencie®’ select their own representatives. When
governments directly appoint members of steeringus, it is more difficult for governments to

demonstrate that civil society representativesopezating independently®

0 Scope of the programme

The implementation of the EITI presents big chajesiwhen it comes to determining the scope of the
standard when it is applied on the ground. Beaiinmind that the EITI presents enough flexibility t
address the particular circumstances of the imphimg country, again, no recipe is given to achithee
proposed goals. Decisions regarding this issue cftee a big debate among the different stakehslder
and usually aim to provide the best trade-off fa tountry. The assessmeifithecost of producing the

data and the benefit derived from it will guide sepe of the EITI as well as the way the EITlaing

190 51z, “Resource Revenue Transparency and the Extractive Industries Transparency Initiative (EITI),” 11.

191 G|z, “Resource Revenue Transparency and the Extractive Industries Transparency Initiative (EITI),” 11.

102 Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”

17.
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to be conducted in the country. For instance, “somtries have struggled to find a balance between
the scope of the EITI program they want and th@ead the EITI program achievable throumfailable
resources...Thus, some countries have often foundeful to start an EITI program that is limited in
scope, and then progress to a broader programtlaétdirst report has been producé®.”

The discussion about the scope of the EITI is als® of the most controversial. Gillies, for example
considers that one of the flaws of the initiatisehe lack of specification regarding how the disares
should be mad®’ She criticizes the EITI, pointing out that it oleks the complete picture of the

extractive business production, focusing on disglesis the main component of the chain. In her svord

“Oil production involves a long and complex seridsstages: bidding rounds to allocate

exploration and production rights, contracts to uémfe how companies and governments divide
revenues, the marketing and sale of the oil onriatttonal markets, government decisions
regarding revenue management, and the eventualnekpee of these revenues. EITI seeks
disclosure at a single link in this chain: the teder of funds from oil companies to host
governments. What's more, EITI lacks specificatediout how these disclosures should be

maden 105

However, there are five core issues that most@friplementing countries must face when definirg th

scope of their EITI process&s:

1. Reconciliation process vs. an audit processTo what extend the EITI report will include a
reconciliation of payments and revenues or thetadgiayments and revenue data according to
international auditing standards.

103 Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”
27.

1% Gillies, “Reputational Concerns and the Emergence of Qil Sector Transparency as an International Norm,” 120.

1% Gillies, “Reputational Concerns and the Emergence of Qil Sector Transparency as an International Norm,” 120.

106 Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”

23-24.
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2. Materiality level or company participation: See Graph 3.

3. Degree of aggregation of data disclosure in EITI neorts: “How detailed and how much
information is provided in the final published ElTéport.*’ Nevertheless, this issue is only
practical for the punctual information publishedlie EITI report, since during the reconciliation
and audit process, companies must provide disagtpégdata to the administrator/auditor in
order to fulfill the requirements of an accuratenparison with the information provided by the

government.

4. Inclusion of sub-national or other social/ communiy payments: Whether to include or not all
the discretionary or mandatory payments to sulBnatientities. This issue is often solved by

considering the materiality of these payments.

5. Inclusion of other sectors and/or non production-réated transactions: This relates to the
debate around the inclusion of fishery, forestryotiner non-related industries to oil, gas or
mining industries. It also discusses the possjbiit embracing the scope of the EITI, so that it
includes the refining, transport and processingxtfactive industries, rather than focus on the
exploration and production only. Moreover, it disses the possibility of considering other stages
of production, such as public expenditures, cotdrawvarding of extractive licenses and so on
and so forth.

o Review phase: reports

The process of review is one of the most importages when implementing the EITI. It not
only includes the selection of an independent adhtnator by the MSG, but also the report of
information, the reconciliation of data and the |ma#tion of reports. As was explained earlier,
whether the administrator goes further in the redi@mtion process is determined by the scope of
the EITI process in the country. For that reasoncauntries that don’t implement a more
extensive audit, administrators assume that tleniial information provided by the government

and the companies is reliabfe In contrast, when a full audit is conducted, adstiators might

107 Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”
23-24.

108 Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”
61.
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be allowed to access the official and company @t certify the accuracy of the financial and
production information. Moreover, the audit procesm include fiscal, physical or sector
processes if so is decided by the MSG.

Graph No. 6 shows the flow of the regular EITI nejpgy process.

Graph 6: The EITI reporting process
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Once the reconciliation is finished, the adminitstrahould present the financial information in a
report in an understandable way so that its resultsaccessible and comprehensive to all the
people who might read it. This is important consitig that the focus of the EITI is “not just on

the production of payments and revenue data and owlti-stakeholder process, but also on
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assuring accountability by ensuring that citizenewk about, understand, and have a stake in the

overall EITI program and the information it genegat®

Finally, after the publication of the report, mo$the countries start a process of monitoring and
evaluating the results of the EITI. The idea ighsure that the impact of the obtained outcomes
correspond to the objectives expected. This protsegwportant, since it is the opportunity to

correct weakness or strengthen the influence oEtfiéwithin the country.

Graph No. 7 sums up the common EITI implanting pssc

Graph No 7: Implementation process
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EITI at the Sub-national level

Several scholars of the EITI like Aguilar, Caspang Seiler (2011) consider that “by implementingIEl
at the subnational level, countries could redugeodpnities for mismanagement or diversion of funds

from sustainable development purposes, especiallpiominent oil, gas, or mining regions”Hence,

109 Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”

65.
10 Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”

Vii.
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this thesis highlights the significance of the E#flthe sub-national level given the resource—ngeen
sharing system that applies in Colombia. Considetirat the country encompasses elements of both
direct and indirect payments to sub-national gowvenmts (SNGs), they emerge as highly important

stakeholders within the possible implementatiothefEITI in Colombi&".

The issues to be considered when determining whéthexpand the EITI at the Sub-national level
depends on the type of state organization, theeginaf materiality defined by the MSG, the resource
revenue-sharing system of the country and theiligetd of corruption and mismanagement among
SNGs"™.

First, the way a state is organized will determtime form by which its revenues are shared. It isthe
same if the country is federal or if it works asratary state. In part, how the state is structwvéidguide

the resource-revenue-sharing system of the coamitythereby the importance that the SNG might have
when implementing the EITI. Second, the core conoémateriality priory established by the MSG wiill
guide whether to disclose, or not specify, revermeegived by the sub-national entities. However, to
understand this point, we should bear in mind ifferénce between the direct payments and theentlir
payments to SNG. The first ones are those revelowes fthat operate as local payments assigned by
legislation to SNG. In this case, the law allowd-gpational entities with some specific collection
responsibilities>. Indirect payments, in contrast, work as transfess the national government to the

SNGM* As a result, following the concept of materialigyrevenue flow to SNG, if “material” “...should
be included in the EITI national report. Otherwiee disclosed data will be inaccurate and paféiatl)

its omission will deal with inaccurate data or affthe national EITI report:*®

" The reader will find more information about this issue in the following chapter.
112 Extractive Industries Transparency Initiative (EITI). Sub-National Implementation of the Extractive Industries
Transparency Initiative (EITI) (London: Overseas Development Institute, 2006).

s Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”

11.

e Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”

11.
13 Aguilar et al., “Implementing EITI at the Subnational Level, Emerging Experience and Operational Framework,”
viii.
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Third, the incidence of corruption or mismanagemeitihiin SNG should be an issue to consider when
implementing a sub-national approach of the Eliflthis respect, it is necessary to expand the gbrofe
materiality to a broader one that embraces “noy dhé the relative, dollarized, volume of Natural
Resources (NR) attributable or not attributableereies in relation to intra-governmental transfieus,to
also... the level of risk associated with NR revetraasfers that are not transparent and accounitable

terms of the potential for mismanagement, corruptieorsened poverty and political insecurit}?”

Graph No. 8: SNG Access to Resource-Revenues
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Limitations of the EITI.

Currently, the EITI is perceived to be an intemggtiapproach to make extractive companies and
governments more accountable. The reasons for €indothe initiative are diverse, and go beyond the
pure desire of doing the “right thing.” In that eed, Nwette suggests that the EITI and other valynt
mechanisms are not effective since they lack amgnative regulation, which means “that it is nog¢dgl

to ignore them (the CC) because no retributiontiached to them.” This perspective is shared by
Aaronson, for whom the voluntary nature of the E¢flerges as its most important flaw. In her words,

“because it is voluntary, participating governmertan ignore, abandon, or implement EITI

116 Michael Warner and Kyle Alexander,” Subnational Implementation of the Extractive Industries Transparency
Initiative (EITI)” EITI Secretariat, Department of International Development & Overseas Development Institute,
2006.
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selectively.**” Moreover, she questions the effectiveness of nitetive from a trade-off perspective,
since in her opinion there is no clear cost foregaments that don't comply with the standard. As a
result, the “EITI has no teeth to ensure that gowvemts with broader resistance to democratic et
feel the true penalties of non-complianc&.”

For Alexandra Gillies, there are two main challenge be faced by the EITI in order to accomplish it
desired impact. The first risk is the usefulnesthefnorm across extractive industry actors. Inview,

“oil sector transparency rose to prominence onlghiwi “the West,” an amorphous community which
shares certain norm$'® This situation questions the effectiveness ofERE within some Chinese and
other non-western companies, whose reputationtiatmsk for not endorsing the initiative. In hgords,

“for Western-based companies with high public pesfi transparency was grasped as a tool to mitigate
reputational risk—when asked what they were domdneélp poor countries avoid the resource curse,
these actors could hold up the newly minted norndiféuse criticism and defend their oil sector
involvement. For industry actors with different @amte profiles, norm promotion was a less essential

behaviour.?°

The second risk of the EITI is related to the saiérest of the stakeholders involved in the itiNia
Gillies argues that “reputational concerns broughthe table several international actors whosé sel
interests do not favour the assertive applicatibthe new norm! In other words, the EITI could
function as a way of legitimization for TNCs, IF&d governments, rather than imply a genuine
commitment from them.

7 paronson, “Limited partnership: Business, government, civil society, and the public in the Extractive Industries

Transparency Initiative (EITI),” 57.
18 paronson, “Limited partnership: Business, government, civil society, and the public in the Extractive Industries
Transparency Initiative (EITI),” 57.

 Gillies, “Reputational Concerns and the Emergence of Qil Sector Transparency as an International Norm,” 123.

129 Gilljes, “Reputational Concerns and the Emergence of Qil Sector Transparency as an International Norm,” 123.

21 Gillies, “Reputational Concerns and the Emergence of Oil Sector Transparency as an International Norm,” 123.
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Section 5: The Colombian situation

History: The Evolution of the Extractive Industries in Colombia

The research on the history of the extractive itrikgsin Colombia is foremost dominated by the &sid
about the impact of oil, and more recently of mgnifhis situation is explained by the crucial impdeat

the oil sector has had on the Colombian economy@0DV, for example, “oil exports soared 15.6 %, to
7.3 million, while export volume was up just 0.3%il exports still represent more than half of non-
traditional exports, and just under a quarter tiltexports.** Likewise, the importance of the mining is
reflected in the so called “mining locomotive”, whiis being boosted by Colombian President Juan
Manuel Santos (2010-2014) as part of his Econoraieelbpment Agendd’

Graph No 9: Colombian Annual Historic Oil Productio —thousands BPCD
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122 Juan Carlos Echeverry et al., “Oil in Colombia : History, Regulation and Macroeconomic Impact,” Retrieved July

3,2012, from
http://economia.uniandes.edu.co/investigaciones y publicaciones/CEDE/Publicaciones/documentos cede/2009/

oil in_colombia history regulation and macroeconomic impact, 31.

123 Gonzélez-Posso, “La Renta Minera y el Plan de Desarrollo (2010-2014),” 6.
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Regarding the history of oil exploitation in ColoiabEcheverry et al. divided it in three main pdad™

a) 1918-1969:This period marks the beginning of the oil indusitmyColombia. The creation in
1951 of state owned oil company Ecopetrol and theedstment by Exxon, Shell, Chevron,
Phillips and Mobil, among others, in the countrffeets the favorable contractual conditions for
FDI in Colombia®.

b) 1970-1994: This period is marked by important reserve disdege(over 500 MMBO) that
triggered intensive exploratory activittés Nevertheless, the contractual conditions were
unfavourable for the companies, following an ineesh nationalism by the government that
raised the state-také

c) 1995-2008: This period is characterized by an important rédaof the state-take in an attempt
to boost foreign investment and increase of exfimraAs a result, several modifications were
made in oil regulation, tending to provide a mdebk legal framework for companies willing to
invest in the country’. It also witnessed the creation of the Nationadidgarbons Agency

(ANH) as part of the restructuring of the extraetsector.

Regarding the oil contracts regulation, the investinconditions have been improved during the last
decade. According to Echeverry, Navas, Navas amde2palthough “the drilling activity and investment

in the Colombian oil sector have soared...the sanmotgrue for oil wells drilled which all have been

124 Echeverry et al., “Oil in Colombia : History, Regulation and Macroeconomic Impact,” 5.

123 Echeverry et al., “Oil in Colombia : History, Regulation and Macroeconomic Impact,” 5.

126 Echeverry et al., “Qil in Colombia : History, Regulation and Macroeconomic Impact,” 6.

27" state-take is defined as the government take plus the participation of the State owned company (Ecopetrol,

2011). In this respect, the government take is “the total amount of revenue that a host government receives from
production. This amount can include taxes, royalties and government participation.” Schlumberger Limited. “Qil
Field Glossary,” Retrieved July 10th, 2012, from
http://www.glossary.oilfield.slb.com/Display.cfm?Term=government%20take

128 Alejandro Martinez-Villegas. “Estabilidad en las reglas del juego, VII Congreso Internacional de Mineria,

Petroleo y Energia, Cartagena-Colombia” Asociacion Colombiana del Petréleo-ACP, 2011.

129 Echeverry et al., “Oil in Colombia : History, Regulation and Macroeconomic Impact,” 4.
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insignificant in terms of new reserves. This enaged Colombian policy makers to improve fiscal
conditions for private participants in order taatt more investment into de the sectd?.This situation
represents a shift from the former “association tremt” (1974-2007) to the “modern concession
contract”.

e The association contract (1974-2007)aking into account that in Colombia the nonrenderab
natural resources are property of the nation, xipedition of decree 2310 of 1974 established the
exclusive rights of exploration and exploitationBoopetrof’’. In words of Echeverry et al. “The
association contract in Colombia worked as a jognture between Ecopetrol and the foreign
company (in which) the company assumed 100% oéxporation risk and costs and Ecopetrol
shared past and future costs, once the field welargel commercial® This situation hindered
the oil production in the country during the 70 agarly 80s, given the adverse contract
conditions for the companié8. Nevertheless, Colombian oil production reachegéak during
the late 80s and 90s thanks to the important fikddoveries of Cafio Limon (1984), Cusiana
(1988) and Cupiagua (1993) - facts that increagddmbian oil reserves to a record level of 3.2

billion barrels in 19983

130 Echeverry et al., “Oil in Colombia : History, Regulation and Macroeconomic Impact,” 7.

131 . . . . . .
David Arce-Rojas, “Colombia-Towards a new contractual petroleum regime, International Law” Revista

colombiana de derecho internacional, 3, 2004: 256.
32 Brackets added by the author. Echeverry et al., “Oil in Colombia : History, Regulation and Macroeconomic
Impact,” 9.

133 Barrios, 2003 cited in Echeverry et al., “Oil in Colombia : History, Regulation and Macroeconomic Impact,” 8.

134 Echeverry et al., “Qil in Colombia : History, Regulation and Macroeconomic Impact,” 8.
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Graph No 10: Oil Production in Colombia 1965-200fhfusand barrels per day)
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Another feature of association contracts were thestant fiscal terms changes. Echeverry et.al
identifies at least four separate types of conti@atelationships, as described in graph No 10. In
contract type A (1974-1989), for instance, the iffmecompany took all the exploration risk, and
when an important field discovery was made, a 269alties of the total hydrocarbons produced
was set. Also, both Ecopetrol and the foreign marshared 50% participation over the field's

production:*

So called, “sliding scale association contract’péyB) was introduced in 1990, trying to
distribute the production considering the sizeh#f field. As a result, an increase in production
raised the participation of Ecopetrol in it. Costréype C, added the R factor in an attempt to
consider the cost, the prices and the field’s tptatiuction. In this model, “the participation rate
increased when the production surpassed 60 mitiamels; however, the rate depended on the
company’s revenues and costs, according to thetarfa

13 Echeverry et al., “Oil in Colombia : History, Regulation and Macroeconomic Impact,” 9.
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Box No 5: The R factor

The R Factor
- in each oil field
ID+ GO+ A-B Accumulated CGats

Where:

AR: Associate’s accumulated revenues ( volume ceri

ID: Accumulated Investment
GO: Accumulated operational costs
A: Direct association costs financed entirely by @ssociate

B: Accumulated costs refund

Source: Own illustration, based on Echeverry €t24109), p. 12

When type contract D was introduced in 1999 Ecapisttake decreased from 50% to 30%. This shift
represented an important advance that aims to eag®investment and new exploration by means of the
acceleration of investors’ cost recovely Likewise, the rate of royalties was set accordiagthe
production, instead of the former constant 20%. rate

136 Echeverry et al., “Oil in Colombia : History, Regulation and Macroeconomic Impact,” 14.
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Graph. No 11 : Oil production-distribution regulatin in Colombia ( 1974-2008)
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o The modern concession contract:
In 2003, Colombia changed its natural resourceasagement legislation towards the modern concession

contract. According to Arce-Rojas, these kindeaiftracts are characterized by two essential elemen
First, “the property right of the natural resouazel the right to explore and to exploit hydrocasbare in
the hands of State. The venture capital takesiskeand the costs of exploratiolt”Second, the recent
trend is to deregulate and privatize the indusiwgn though all these contracts used to have dabsé

increased the control of the StateAs a result, as noted above, the creation oAtk aims to “design,

137 . . . .
Arce-Rojas, “Colombia-Towards a new contractual petroleum regime, International Law,” 260.

138 . . . .
Arce-Rojas, “Colombia-Towards a new contractual petroleum regime, International Law,” 260.
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promote, negotiate, celebrate, follow up and marnhgenew hydrocarbons exploration and production

contracts in Colombia‘®

Two objectives were pursued when the governmeritldédo begin with the concession contract. First,
given the lack of significant oil field discoveriethe new legal framework wanted to encourage
exploration and increment proven reserves and tamu Second, it aimed “to become self-sufficient
with respect of the domestic fuel demand and tegea a production superplus for expdff.Likewise,
two types of concession contracts were introdu&eghioration and Production Contract (E&P) and the
Technical Evaluation Contract (TEA). Tables 4 and 5 and Graph No 12 sum up the m&nges in

the reform as well as the royalties scheme appdiéd

Table No 4: E&P contract features

Exploration and Production contract (E&P)

State take Royalties and taxes

Royalties Staggered

5% for field up to 5 MBOED

5%-20% for fields between 5-125 MBOED
20% for fields between 125-400 MBOED

25% for fields >600 MBOED

139 . . . .
Arce-Rojas, “Colombia-Towards a new contractual petroleum regime, International Law,” 252.

140 . . . .
Arce-Rojas, “Colombia-Towards a new contractual petroleum regime, International Law,” 271.

141 . . . ~ . . s .
Benavides in Alfonso Amaya et al., “Libro 60 afios” In De los contratos de asociacion a los contratos de concesion

en Colombia: La perspectiva economica, Ed. Juan Benavides, Ecopetrol, 2011, chapter 11.
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Exploration period 6 years ( renewable 4 years more)
Evaluation period 2 years ( renewable 2 years more)
Notes In case of high prices or windfall production aatlty of

30% of the value of total production, multiplied the
percentage deviation of the current price with eespo
the baseline price is applied (which in turn depeod
the quality of the crude oil discovered, is applied
Benavides, 2011

Source: Own illustration based on Benavides (2011)

Table No 5: TEA contract features

Technical Evaluation Contract (TEA)

According to Benavides (2011), the TEA contraaiésigned to evaluate hydrocarbon potential in sph@reas
under the responsibility of the contractor. It demve a maximum of 18 months in continental areak @n

maximum of 24 months in offshore areas.

Source: Own illustration based on Benavides (2011) )

Graph No 12: Royalties paid according to daily piloduction, 2008
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Management
Management Bureaucracy

The management of the resource revenues in Colonsbéharged to different institutions, agencied an
governmental entities that all together, are desigio collect, distribute, supervise, invigilatelaontrol
the extractive industries royalties and taxes paithe State. Table No 6 describes the entitieharge
and their main responsibilities in the system.

Table No. 6: Resource management bureaucracy

Function

Ministry of Mines and Energy Policy designSupervision, oversight, cont and

liquidation of royalties

ANH Liguidation, collection and transference

hydrocarbon royalties.  Administration of oi

resources of the nation.

ANM Liguidation, collection and transference of min
royalties.

DNP Distribution of royalties

Ministry of Finance and Public Credit Royalties orde

Source: Own lllustration
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Royalties Reform 2012.

Even though government'’s royalties revenues hagased by nearly 70% over the last 5 years
thanks to the expansion of extractive industriesiriass in Colombia, the distribution of these
revenues was unequally allocdfédAs a result, just seven out of 32 provinces ito@ia, that
barely represent 11% of the total population, neeeinearly 80% of the total revenifésThis
situation led to the formulation of a more comprediee royalties system that uses the revenue
flow in the advancement of the country’s social andcroeconomic stability. Moreover, the
proposed reform aimed to follow the principles aftial and economic fairness; regional

competiveness; good governance; and use of theserces for future contingenci&s

With the creation of the General System of Royal{if8GR) the government of President Juan
Manuel Santos (2010-2014) seeks to promote a nuueal aistribution of royalties among all
regions in the country, as well as the promotiomuabnomy and investment decentralizaffon

In words of Santo’s Ministry of Finance, Juan Caiicheverry, the new model will “spread the
marmalade on the country’s toast, and put more @miade on the edges that are the coastal and
border areas, which are the pooré&t Nevertheless, the reform is regarding the distidiouof
royalties, not to their generation, because thie-gtke will be the same. The SGR is comprised

of six allocating mechanisms:

142 Embassy of Colombia in Washington, “Colombian Royalties Reform, Fueling Fairness, Saving an Equitable

Growth,” Retrieved July 11, 2012, from
http://www.colombiaemb.org/sites/default/files/factsheets/Colombia's%20Royalties%20Reform%20-
%20July%202011%20(2).pdf

143 . . ,
CSIR, éQué son las regalias?

14 Embassy of Colombia in Washington, “Colombian Royalties Reform, Fueling Fairness, Saving an Equitable

Growth,” 1.

143 Embassy of Colombia in Washington, “Colombian Royalties Reform, Fueling Fairness, Saving an Equitable

Growth,” 1.
%8 Juan Carlos Echeverry Interviewed by Alexandra Santamaria et al., [written] “The fuel for the Minister of

Finance's drivers: Save now or never” Carta Petrolera, 124, 2010.

6l|Page



Implementing the Extractive Industries Transparelmiyative (EITI): Stakeholder’s perspectives
in the case of Colombia

» Saving and Stabilization Fund:Designed to” reduce royalty revenue volatility doster
macroeconomic stability**’ It is part of the saving component of the systeah iais

administrated by the Central Bank.

» Territorial Pension Fund: It is designed as an attempt to decrease the peasarge of

territorial entities.

» Participation of Producing Territorial Entities: It aims to promote economic development,
welfare and competitiveness among regions wheraralatesources are extracted or where

transport ports are located by means of the dinglstnational paymerité.

* Regional Development Fund:This fund will be used to benefit the most vulidespopulations
in the country. The idea is to finance projectd #im to advance welfare and employment in a
specific region. All the projects will be approvednsidering the technical criteria of so called

collegial bodies, comprised by representativehieftational and local authorities.

» Regional Compensation Fund:Designed to promote projects with high social imipacthe
poorest regions. As a result, funds will be alledaprimarily towards marginal communities in

the coast and to Afro Colombian and Indigenous [aijmns

e Science, Technology and Innovation Fundit is designed to finance projects that foster
science, technology and innovation.

Graph 13 compares the improvements in geograpsidtilition of the royalties’ revenues.

1 Embassy of Colombia in Washington, “Colombian Royalties Reform, Fueling Fairness, Saving an Equitable

Growth,” 1.

148 presidencia de la republica de Colombia, “Decreto 4923 de 2011” Diario Oficial 48294 (Vol. 4923 de 2011).
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Graph No 13: Total Royalties per Department, 20021® vs. 2012-2020

Total Royalties per Department, 2002-2010 vs. 2012-2020
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Source: DNP and Colombian Embassy in Washington

o Critics to the royalties reform

According to the government, the previous royaligstem in Colombia was inequitable, inefficientian

it was not designed for facing the macroeconomieces of a possible mining boom in the coutffry
These effects are related with the "Dutch diseas®f “resource curse” concepts that were described
before. Nevertheless, the 1991 Colombian Consiituéidvanced in the decentralization of the State by
means of the design of a royalty’s scheme thatvallihe direct payments to the regions with higtelev

of NR exploitation. This situation, according toetigovernment, produced big inequalities with the

149 Miguel Silva, “iRegalias para todos! Entre la descentralizacion y la estrategia,” UN Periodico, 2012. Also see the

complete government’s exposure of reasons for the royalties reform before the Colombian Congress at:
http://www.colombialider.org/wp-content/uploads/2011/03/Proyecto-de-Acto-Legislativo-No-13-de-2010-del-
Senado-de-la-Rep%C3%BAblica.pdf
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departments that don't receive much royalty’s paysi€. However, several legislators in Colombia
argued that the royalties’ reform is a clear violatto the decentralization precepts of the coeastri
Constitutio®*.  Actually, representatives and politicians frone toil regions are the ones who have
questioned the most, the impact of the reform @irtterritories. In words of Jorge Villamizar, aliician
from Santander department, “the royalties reform idear deceit to the Colombian provinces and the
strengthen of the opprobrious centralisii.As a result, the main debates about the royati€olombia

are with regard to its distribution, and whethes timoney is spent in accomplish economic developmen

in the regions that receive the best part of theseurces.

150 Miguel Silva, “iRegalias para todos! Entre la descentralizacidén y la estrategia,” The former royalties’ scheme

creates the Fondo Nacional de Regalias, which was charged of distributing part of the royalties’ income to the not
producing regions.

11 Redaccién Politica, “Representantes critican a Gobierno por redistribucion de regalias,” EL TIEMPO, March 20,

2012.

152 Jorge Gomez Villamizar, May 23, 2011, commented on Jorge Gomez Villamizar, “Reforma a las regalias, engafio

a la provincia colombiana,” Congreso Visible, Retrieved August 2, 2012
http://congresovisible.org/agora/post/reforma-a-las-regalias-engano-a-la-provincia-colombiana/1586/
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IV)  Analysis: Colombian stakeholders’ incentives and
constrains for endorsing to the EITI
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Section 6: Stakeholders’ perspectives

Government Perspectives

| interviewed five high government officials, thré®m oil, mining or gas management, and the
remaining two from the presidential transparendtyatives. | will discuss the groups separately and

then try to determine coincidences and differemegarding the EITI.

The level of awareness of the EITI was differed siderably among the transparency and good
governance officials. For instance, the transparesecretariat Carlos Fernando Galan had a broad
knowledge of the initiative and was really inteegsin promoting it in Colombia. He considers the
EITI to be an interesting transparency initiative for the countiwhose approval still needs to be
studied, but in which the president has a lot tériest! In contrast, my informant at the Presidential
Programme foiGood Governance had an excellent understandingaofymther transparency and
accountability initiatives the government has syop or is willing to join, but had limited awaresse
about the EITI in particular. However, she suggedteat | contact another officer whom she
considered to have better information about thel.EAR interesting point here is that the phone
number she gave me was the same as one of Mr. @diésors, who at the end was very helpful in

accomplishing the interview with the transparersgrstariat.

In both cases | realized that the government hadhtanest in boosting transparency initiatives in
Colombia. President Juan Manuel Santos considemuatability and good governance a major issue
for the development of the country, and this hantexpressed in his government agenda. Thus, with
the creation and formulation of an integral polagainst corruption that includes both the publid an
private sector, and the creation of the so-calledhd de cristal” (crystal box) aiming to provide
information to the citizens about the governmemsf®nding and investment, Santos has shown
interest in improving the country’s transparencgnsiards®. In fact, when asked about the
governmental willingness to endorsement the ERd, Eood Governance Advisor (GGA) informant

said:

153 . .z . .z
Juan Manuel Santos, “Palabras del Presidente Juan Manuel Santos en la sancién del Estatuto Anticorrupcion”

Retrieved March 1st, 2012, from http://wsp.presidencia.gov.co/Discursos/2011/Paginas/Julio.aspx pp. 1-8.
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GGA: ‘I cannot say anything in the specific case of &1, but if you are asking me if the
government is aware of the problem of corruptiord @s willing to encourage transparency
initiatives trying to solve it, the answer is yesThe corruption struggle and improvement of
accountability standards is one of the main objexgiof the President... That is something that is
really concerning to him”

Mr. Galan also highlighted the interest of the goweent in advancing transparency and
accountability, but he mentioned another intergstooint that might be an incentive for the
subscription of Colombia to the EITI or to any atheansparency standard. He considers that the
“EITI represents a step forward if the country wand be perceived as transparent in the ongoing
process of joining the Organization for Economic-@xeration and Development (OECD)The
OECD is an international forum that, accordingt®webpage, aims “to promote policigst will
improve the economic and social well-being of pecatound the world® This organization is
known as the “rich countries club” by some spesiglieven though this label is denied by somesof it
delegates, who see it as “just one club for sommicies.** As a result, the interest that Colombia
could ever have in the EITI might be explained biokbying strategy to accomplish its OECD
membership.

Regarding the government’s oil, gas or mining d@dfi, the situation was slightly different. |
interviewed three royalties’ management speciatistgining- and energy-involved policy specialists
from the ANH, DNP and the Ministry of Mines. Thesespondents had high levels of awareness
about the EITI, but most of them were more skeptataout the benefits of subscribing to the
standard. None of my respondents questioned ditleermportance of the EITI, or the benefits it
afforded as a transparency initiative; they wereranooncerned about the possible mode of
implementation in Colombia than in other theordticssues regarding the EITI. One of the
interviewed government officials referred as foltote the standard:

1>4 Organization for Economic Co-operation and Development (OECD), “Our mission: main menu,” Retrieved July

30, 2012, from http://www.oecd.org/about/

135 James Arnold. “What is the OECD for?” BBC news Retrieved July 30, 2012, from

http://news.bbc.co.uk/2/hi/business/2987887.stm
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Government Official:“...The proposal was excellent. The mission of AiNH is to harmonize the
interests of the government, civil society andekigactive industries. In that manner the initigtiis
useful, but we definitely have to adapt it to thecdific needs in Colombia.

My informant at the Ministry of Mines had a similaiew but also pointed out the trade-off issue of
subscribing the EITI for Colombia. In her vision,.the implementation of the EITI in the country
has many strengths and benefits for it. Nevertseld® impact of those benefits depends of the way
the EITI is implemented. The endorsement of thiatiwe includes high administrative, reputational
and financial charges for the government, so it tiasiake sure to receive the best trade-off frdm it
Hence, reputational concerns when joining a VCCaabég issue that is currently being analyzed by
Colombian authorities in order to make the besisit@t. In the words of my ministry interviewee,
“If we commit to the EITI, we should make sure tivatcan fulfill all the requirements, otherwise the
image of Colombia in the world that is at risk”.

My informant at the DNP had a similar view; he sted the issue of reputation and visibility, for
both the government and the extractive business pamted out why big extractive companies are

facing more public scrutiny than smaller ones.ifwords,

Informant DNP: The analysis one makes regarding the EITI is diffedepending on the size of the
extractive company. If the company is bigger, thessription to the EITI is not a problem. They are
big and they have the capacity to disclose theympents to the government and could manage the
costs of subscribing to the initiative. Moreovéithiey want to hide questionable businesses, tfie El
or other VCC will not block that, because they er®ugh big and have enough power to do what
they want. Nevertheless, it reports a big tradéofterms of visibility and public image that could

result very profitable for their business.”

When asked about the incentives for subscribingh& EITI some of my respondents found the
current situation positive, but agreed on the rgtesf broadening the scope of the EITI so that it
considers not only the publication of payments,disib the control, use and distribution of royaltie

For instance, my interviewee at the DNP argues: tHathink the most important thing about

transparency is CONTROL... It happens that some coiepaeport that they have produced X
guantity in order to improve their stock performartuut when it comes to reporting to the state what
they have produced, the reported quantity is leS&.be effective in Colombia the EITI has to

consider this.”
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My interviewee at the ANH also mentioned the impode of considering some changes at the EITI
before introducing it in Colombia. In his viemve definitely have to adapt it (The EITI) to the
specific needs we have. The main concern of atgn@®ian citizen is how the royalties’ resources
are invested, not in how much is paid ... We haveskadral meetings to discuss that issue and the
conclusion was the same: We need to adapt it toCtblembian situation.” He also added the

possibility of considering the implementation o tBITI at the subnational level.
Me: So, what would you suggest to improve the ElThéosituation of Colombia?

Informant ANH : “I would say the implementation of the EITI at thd-gational level. With the
new royalties norm, we need to check again howBHhd could fit there, because the job of
publication and verification is already considerbyg Colombian law...We know as a ANH (in my
office) that the companies are paying royalties ahdt the government is transferring those
resources to the regions.”

| also asked my interviewees about the access bdicpinformation regarding payments to the
government and disbursements from extractive coieparThe answer | got from them was
unanimous, they all agreed that the informatiomfithe royalties payments made by the extractive
companies to the government of Colombia is avadladshd that problem is not about publication, but
about access to this information. For instancerespondent from the Ministry of Mines declaréld:
think the EITI could be useful as a mechanism facking the available information of liquidation
and control of royalties. As | said, the informattits already available, even though we have some
problems for the accessibility. The EITI could keful as verification mechanism.”

A similar situation was accepted by one of my otfmrernment respondents.

Me: How can you verify that what the company says tet@id was in fact what the government
has received?

Government Official “The designed scheme makes it mandatory for comegato report their
production. It is the mission of the Ministry of ids to certify and validate, by means of some
technical measurements, that the reported prodnatias in fact the real one. Then the sub-national
entities also verify the production on their teories. Moreover, the DNP certifies that the

liquidation of the royalties is reliable.”
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Me: Is this information available to the public?

GO: | don't really know.

Civil Society Perspectives

As representatives of civil society, | interviewst persons working with NGOs, cooperation
agencies or as independent researchers or cortsulédihough the supporting role of the WB in the
EITI is not formally included as civil society, lale integrated the interview with Javier Aguilar
within this sectioft®.

| recognized three main trends in these intervisiperspectives on the EITI in Colombia. First,
they all consider that the government’s reluctaiocendorse the standard so far is due to EITI'k lac
of a position on the use of royalties, which is sidered to be the major problem in the country.
Secondly, they all see an important role for céatiety within the process, but also see the need f
an appropriate definition of who is considered &divil society during the ETI implementation.

Thirdly, they all agree on the positive perspedifa discussing international transparency initest

during the current government of Juan Manuel Santos

Regarding the first issue, one of my respondentgelaknown independent consultant with notable
experience in extractive industries managementsidered that the EITI is an interesting initiative
for a problem that Colombia does not have. In hosds:

“...0nce you have studied the EITI you realize thatatld not provide any solution, because it
focuses on only one part of the problem, that & werification of payments by the extractive
companies to the national government. This is igmty | don’t doubt it, but it doesn’t solve the
problems of the royalties’ management in ColomBig.| said, the core problengsnerge in the use,

liquidation and distribution of royalties, nonewhich is embraced by the EITI.”

156 . . .. . . . .
My interviewee’s opinion should be considered as personal and should not in any sense be taken as official

from the World Bank.
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Likewise, Oscar Gaitan, Executive Director of ParsnColombi&’, an international organization
that in 2009 was promoting the discussions aboaitBiT1 with the government of Alvaro Uribe,

stresses:

“Two main reasons were argued by the governmenttforeluctance towards the EITI. First, it
considered that the main problem in resource wealdnagement was not in the publication but in
the use of those resources. Second, the EITI digim& any extra benefit to the government to
compensate the effort and the resources investaterinitiative. In other words, the initiative’'s

advantages for the government were not clear.”

Javier Aguilar at the World Bank has a similar vigdwFor him, the reason why Colombian
authorities are reluctant to subscribe the init&is becausethiey (the government) don't see that the
EITI gives any additional advantage for the countrymean, they believe that the EITI doesn't
provide an outcome that can be useful for the ocdrié Colombia, where the information is easily
available. Moreover, they argue that in the caseCofombia, one won't find many discrepancies
between what is published as being received bygtivernment and what the companies say they
have paid.”

My interviewees also noted an important considenaéibout the role of Civil Society Organizations
(CSOs) in the EITI. For them, it should be cleatbfined who will be considered to be civil society
stakeholders during the implementation proces&nggeivil society's varied nature, composition and
its quite broad definitiof¥. Their main concern is that the important role il society has within
the EITI scheme could be usurped by the particpatf false organizations that represent the
interests of an interested actor, rather than swviliety as a whole. Further, considering the axinfl

157 . . .. . . . .
My interviewee’s opinion should be considered as personal and should not in any sense be taken as official

from Partners Colombia.

1% | use the definition made by the World Bank that describes CSOs as: non-governmental and not-for-profit

organizations that have a presence in public life, expressing the interests and values of their members or others,
based on ethical, cultural, political, scientific, religious or philanthropic considerations. Civil Society Organizations
(CSOs) therefore refer to a wide of array of organizations: community groups, non-governmental organizations
(NGOs), labor unions, indigenous groups, charitable organizations, faith-based organizations, professional
associations, and foundations.” The World Bank, 2012.
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situation in Colombia, either paramilitary groupsgoerrillas could find an opportunity to influence
in the EITI process by the creation of false NG®sther CSOs.

In words of the independent consultant | interviewd he selection of the civil society stakeholders
should be done carefully. They should be indepeanodieoourse, but my main concern is that the
concept of civil society is not well defined in sooases, and that could provide opportunities for

some fake NGOs that work for the illegal armed gsoto enter in the process.”

Oscar Gaitan has a similar opinion. In his wordehére was some resistance among some civil
society organizations to support the endorseme@abdmbia to the EITI. This was explained by its
fear that the EITI could be used as a legitimizatrmechanism by the extractive companies, and

therefore as a way of hiding the cases of HH.RRtioms or other questioned behaviors.”

Finally, my respondents share the feeling thatetiean opening for the EITI in current government
of Juan Manuel Santos (2010-14). Gaitan, for irtarconsiders that given the inclusion of
transparency and accountability issues as majopooants in the official development agenda, the
possibilities of considering the EITI are higheankin the past.

Me: Do you think that with the new government the Eduld have a second chance in the country,
taking into account that Santos has publicly mastifés willingness to advance in good governance

mechanisms, transparency and accountability?

OG: “I think that yes, for two reasons. First, the trpagency and good governance issues are
included at Santos government agenda. Secondinitlisded at the USAID agenda also, which is an

important supporter too. So, the WB has also reseaifor boosting transparency initiatives.”

Extractive Industries Perspectives

A positive response towards the EITI was the madature of my interviews with extractive
companies. Although | would have liked to intervieepresentatives for a broader number of

companies working in Colombfd, | succeed in interviewing Petrobras, one of thmedst oil

160

I would have liked to interview small extractive companies with less impact on the industries. Although, | tried

several times to reach one of those companies, my efforts were not successful.
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companies in Latin America, and Asociacién Colomhiadel Petréleo (ACP), the main olil
companies’ association in the country.

Although Colombia is not officially an EITI membd®etrobras unilaterally joined the initiative since
2005°'. Luis Claudio Sampaio, Coordinator of Transparemcthe Petrobras Ombudsman Office,
explains the company'’s supporting role as folloWgtrobras is very concerned about transparency
and ethics, which is one of the values of the Camp@ur business, actions, commitments and other
relations are guided by the ethical principles bé tPetrobras Group. Moreover, in my opinion,
transparency initiatives are fundamental in the fextge of experiences and best practices in

combating corruption and fraud.”

A similar view is shared by my interviewee at ACRoasays that the EITI has been received as an
excellent CSR alternative by the 57 companiesriaite up the organization. Moreover, in the EITI
he sees a good possibility for divulging the littisown CSR initiatives to which oil companies in
Colombia are committed. In his word4nfortunately, the oil sector is taking over théaw
responsibilities in many ways, so, we would like @lombian citizens to know about our work with
the communities where our businesses are setttedetBnes we are accused of social insensitivity,
when in reality we are engaged in many local itities and VCC. ”

| asked my respondents about the strengths ana tla@y seén the EITI's methodology. Sampaio,
for instance, highlights the importance that thendard has onthe mitigation of political and
reputational risks for companies and on the pdiitimstability caused by opaque governance which
is a clear threat to investments. In extractiveuistties, where investments are capital intensiveé an
dependent on long-term stability to generate returreducing such instability is beneficial for
business. Moreover, it can also help to demonstthée contribution that a company investment
makes to a country.”

When asked about the flaws of the initiative hisvegr was:

181 petrobras. “Investor relations,” Retrieved August 9, 2012, from

http://www.investidorpetrobras.com.br/main.jsp?lumPageld=8AC8970132A5C3650132A5FE95C305E6&lumA=1&l
umlI=8AC8970132A5C3650132A5FE964005ED&locale=en US&doui processActionld=setLocaleProcessAction
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“(First), the risk that interest in the EITI will fade in seraompliant countries if they have no goals
to aim for beyond continuing to produce reportscd®el, the EITI does not cover problematic areas
where corruption is known to be rife in some coiestrfor example, licensing, the marketing of oil o

minerals, public spending. Finally, data quality ynandermine the credibility of the EITI in some

countries.”

| also asked my respondents about a full disclosfioentracts and a larger embracement of the EITI.
At this regard, Mr Sampaio took into consideratioa trade-off of this decision and the impact am th
confidential commercial terms] ‘agree that citizens would like to be informed atbbow much
money governments actually receive from resourtaation, but in my opinion there is no need to
specify the amount of each contract. | believe thatdisclosure of payment information on a per
country basis achieves the purpose of improvingigparency in countries rich in oil, gas, and
mineral resources. The costs related to trackic@lecting and disclosing information at a more
detailed level would exceed the related benefitereldver, those contracts have confidential

commercial terms.”

Findings

0 Incentives for implementing the EITI in Colombia

Merging the perspectives of the three stakeholdeadyzed with the theory used, one could say
that they all share a positive image of the EIThasansparency standard. As a result, there is a

positive environment for discussing the initiatimeColombia.

From the government’s side, there is clear engagemith transparency and accountability
initiatives that is reflected in a specific chaptgthin the countries’ developing agedtiaand
the possible entrance of Colombia to the OECD. Trdécates the desire of the government to

project a positive image internationally. In théspect, bringing back the theory of VCC this

162 . . .
For a complete version of Colombia’s National Development Plan, please see:

http://www.dnp.gov.co/PND/PND20102014.aspx ( Spanish version)
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situation shows the incidence of green-washingjtegfwnal concerns and international pressure,

which might encourage a country to join the BT

From the private perspective (the extraction cormggnthe EITI works as a social license to
operate, meaning that it legitimizes businessesxtraction industries through the provision of
the possibility of public scrutiny, since it comnicetes the benefits the country is receiving

through these operations.

Finally, from the point of view of civil societyhére is a clear engagement with transparency
initiatives, even though a specific definition tf iorganizations’ possible role in the EITI should
be clarified. In the same way, CSOs related tarhimtive are the most aware about the EITI in
particular, and have the necessary experienceofaributing to a possible implementation of the
standard in the future. However, if one bring bawidence of the EITI in other countries, the
case of Nigeria, shows that without a clear engagerftom civil society actors, the existence of

useful feedback from them would remain limiféd

o Arguments against the EITI in Colombia

From the stakeholders’ perspective, the main canabout the implementation of the EITI is the
scope that the initiative might have in the counffjere is a clear agreement among my
interviewees that the EITI in Colombia should ggdred the publication of payments and cover
the use of the royalties as well. Additionally, thistribution, liquidation and the discussion about
the way the state-take is calculated in the coustoonsidered an important issue, especially by
some of the civil society actors | interviewed.

From the governments’ side, the EITI is understa®én important transparency mechanism, but
there are questions regarding the extra benefiterdlorsing it, since according to the

183 paul Ocheje, “The Extractive Industries Transparency Initiative (EITI): Voluntary Codes of Conduct, Poverty and

Accountability in Africa” Journal of Sustainable Development in Africa, 8-3, 2006: 236.
1%% paul Ocheje, “The Extractive Industries Transparency Initiative (EITI): Voluntary Codes of Conduct, Poverty and

Accountability in Africa” Journal of Sustainable Development in Africa, 8-3, 2006: 236.
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governmental officers | contacted, the publicatidrpayments from the extractive companies is
already fulfilled. Moreover, the authorities in ©pibia would not like to commit in an
international standard that could undermine thentrgis global image in the future, nor would
they commit to the EITI without analyzing it carljuand ensuring that the costs and the time
they would invest in it would produce appropriagaéfits for the country.

The extractive companies, on the other hand, witkddo have a clear commitment from government
that stipulates the way the EITI will be implemehbe Colombia. This is important to them because of
their concern about the reliability of the data|mi®d in the reports, and the possibility thatssuiption
to the standard could lead to the publication ob&/e confidential information. This situation svarior
considered by Nigerian professor Paul Ocheje fasrwhfull implementation of the initiative might
involve renegotiation of contracts or applicatidrsanctions for delinquency®

SWOT Analysis on the EITI in Colombia

The SWOT analysis is a tool used in business ttyaminternal and external factors that might affec
their market performance. According to Kaplan, Morand Barrows, from the Harvard Business
School, “SWOT analysis is the earliest and mosti&amental of all strategy analysis tools. (Its)
analysis identifies the company’s existing streagthd weaknesses (internal attributes) and emerging
opportunities and worrisome threats (external laitds).*®® As a result, this section takes this
strategic tool as a way to understand the key sssue EITI is facing before its implementation in

Colombia. It presents and summarizes part of thie firadings of this research.

183 paul Ocheje, “The Extractive Industries Transparency Initiative (EITI): Voluntary Codes of Conduct, Poverty and

Accountability in Africa” Journal of Sustainable Development in Africa, 8-3, 2006: 236.
1% Robert S. Kaplan, David P. Norton and Edward Barrows Jr., “Developing the strategy” Vision, value gaps, and

analysis, 2008.
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Table No 7. SWOT Analysis on the EITI in Colombia

STRENGTHS

WEAKENESS

Transparency and accountability are within
official agenda in Colombia.

Awareness of the EITI methodologies among
CSOs, high governmental officers and big
extractive business.

Willingness of the government to study the
implementation of the initiative.

Willingness of the extractive companies to join tt
initiative.

Support from the WB to develop the methodolog

and start the discussions of the EITI.

Disarticulation within the public entities relattm

the extractive sector.

Lack of a leadership or formulation of a leading
team exclusively working on studying the
implementation of the standard.

The advantages of endorsing to the initiative are
not clear in the case of Colombia.

The EITI seems to be interesting for big extractive
companies, not for small ones with less reputationa
concerns involved

There is not a clear trade-off for the government f

subscribing the initiative.

OPPORTUNITIES

THREATS

The EITI could work as social license to opel

for the companies, as an empowerment tool for
CSOs and as positive international image builde
for the government.

It gives an international “certification” to Colonab
regarding its advance in transparency and on
accountability standards that eventually might he
gain membership in the OECD.

Better stock performance for the extractive
companies committed to the initiative, as well as
gains in national and international reputation.
Human and economic assistance from the WB it
the process.

The EITI could be improved in the case of

The EITI doesn’t embrace the main concerns o
government and some CSOs: The use, distribution
and liquidation of royalties.

An unclear definition of civil society that could
permit the participation of false CSOs.

The EITI implies a big government investment in
human resources and logistics to present the
reports, which if not fulfilled, could put the imag
of the country in risk.

The EITI lacks clear methodologies for
implementation, according to some government
officials.

The subscription to the EITI should be

accompanied by a real willingness from the
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Colombia if it considers not only the publicatioh Colombian government, not only by its aim
payments but the use and investment of royaltie joining the OECD; otherwise the impact of the

initiative in the long term could be questioned.

Own illustration
Further research

This thesis presents the perspectives in termscehtives and constraints that the stakeholders in
Colombia have for endorsing to the EITI. Howevdveg the space limits for this thesis many
issues could not be covered.

An important aspect for further discussion is apdapalysis about the relationship between the
conflict in Colombia and the EITI, especially irethegions with presence of guerrilla or other
illegal armed forces. This research could be useiubolving the concerns about the influence
that these groups could have in the EITI with theation of false CSOs. Likewise, research on
the experience of the EITI in countries with similevels of development as Colombia might be
useful. Peru, for example, presents important implatation advances that could be analyzed in
depth. Moreover, the WB has advanced on the impitation methodology of the EITI at the
sub-national level, which should be further disedsby Colombian authorities in the future.
Also, an economic analysis of the opportunity afssubscribing or not subscribing the EITI in

Colombia could be developed by specialist on tipéctd.

Another important issue is the role that small canipes might have in the initiative. Based on the
literature review about VCC, the reputational concef smaller extractive companies is
irrelevant. As a result, further discussion regagdihe materiality of the EITI in Colombia is
needed. Shall the reports in an eventual subsmnipticlude small companies, or should it just
focus on the relevant ones? What is the impaacamomic, environmental and political terms of
those small companies in the extractive busines&3d are some of the questions that could be
discussed further on.

%7 The Opportunity cost is defined as: “is the highest-valued alternative forgone. The action that you choose not to

take-the highest-valued alternative forgone-is the cost of the action that you choose to take”. Michael Parkin,
“Organizing Production” CFA Program Curriculum, 2008, Reading 16: 97.
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As noted earlier, according to the government amdesof the CSOs stakeholders | interviewed,
the publication of the payments received by theagtive companies is already fulfilled. In this
respect, it would be useful to verify if the accasshis information is restricted, and whethédsit

available for consultation and discussion by citizeAlso, it would be useful to determine the
way the EITI could be adapted to the available It@®& control mechanisms in the country, in

order to have a broader hold on the extractivestréhs production chain.

Further, the royalties’ reform of 2012 opens theorddor the discussion concerning the
distribution of royalties in Colombia. Nonethelesscomplete reform in the natural resources
revenues management in the country should embrédelmuidation of royalties and payments.
This discussion should be conducted carefully, icemmg the sensitivity of the topic and the
amount of money involved, so that the competitigsnef the country to attract further oil
exploration and mining investment is not put ak.ridowever, a complete and detailed analysis
of the matter could balance public and the privaterest, keeping in mind the priority that by

Colombian law gives to the former.
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Section 7: Conclusions:

Departing from the theory of VCC and the emergiegate about the importance of transparency
and accountability in the management of resourcaltveas a way to avoid the effects of the
resource curse and the Dutch disease in resoutteleveloping countries, | have provided civil
society’s, extractive companies’ and governmenticials’ perspectives regarding the
implementation of the EITI in Colombia. | have als®d to draw some conclusions about the
way the standard could be improved in the Colombi@mtext. Although some of the opinions |
guote are personal and do not represent the dffi@avpoint, they give some important leads
regarding the way that some of the possible stdder®in the process see the initiative. The
main points of view are indicated using a SWOT wsialas way to summarize the main findings.

Although this thesis focuses on the specific cdseatombia, it brought up the discussion about
transparency and accountability VCC and CSR in&at In this sense, if one takes the EITI as a
global good governance initiative willing to makevgrnments and companies accountable for
the management of resource wealth, the incidenckewelopment of VCC and CSR, in today’'s
interconnected world is very high. This situatioasha strong theoretical foundation on the
discussion about the reputational concerns derfr@d a voluntary CSR mechanism, and the
genuine private willingness of getting a socialuhpDeparting from this point, this research
acknowledge the interesting discussion betweenetlzaghors that share the view of VCC as
“market-driven” initiatives (For ex Rahman; GuilleSiegel and Vitalind§®, and those who
validate Collier's perspective of VCC as “useful amenisms for pressing questioned

stakeholders to be accountable of their condfict”

On the other hand, Colombian government perspectivdd be analyzed considering both; the
incentives for joining the EITI and the constraifits do not. The first ones are related with
Collier’s international pressure theory (and theneefeputational concerns), and the second ones

with Down and Johns argument regarding the extreefitefor a State of endorsing a rule. This

168 .
See Section 3 references for examples.

189 See Section 3, Collier “Laws and Codes for the Resource Curse," 2-14 citation.
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last point is considered by those skeptical offider whom the EITI should embrace more than
the solely disclosure of payments and seek and-enefit for the country. As a result, the
subscription of the EITI in Colombia is based arcwinstantial and political incentives that might

block or encourage its endorsement.

The circumstantial facts are related with the gaesentrance to OECD and current’s president
Santos commitment with transparency and accouitiabiltiatives. The political incentives, on
the other hand, are related with the role that siotiety stakeholders could have in the EITI and
the impact of the standard in regional royaltiedodg time agreement among stakeholders about
the EITI in Colombia is more connected with the tapic than with the former. However further

research should be done in order to clarify thesess.

Regarding the improvements that the EITI could hav€olombia before it is implemented, the
main concern among my interviewees was related thithway the EITI was going to embrace
the question of sub-national royalties. In viewsofme of my respondents, the actual design of the
EITl is only focused on the disclosure payments iaiginot considering the complete extractive
industries chain (production, distribution, royedi payment and investment of payments). This
view is supported by some critics of the initiatiVige Gillies!’® As it was explained, a similar
position is shared among the authors that are sig@i8R initiatives, and those for whom they

(CSR initiatives) hide an economic interest instefd real social attitude from business.

As it was mentioned before, despite the partictidarireferred to Colombia in this research, the
above conclusions could be in some extent appliedother countries. Thus, given the

interdisciplinary approach of the School of Glol#tudies, the incidence of transparency,
accountability or private auto regulation mechasigsuch as VCC and CSR) and its relation
with a global issue, like economic developmenté@source rich countries its addressed in this
thesis. Moreover, it tries to discuss the EITI ooty as an international transparency initiative,
but as a theoretical support mechanism to avoidinhglence of the Dutch disease and the

resource curse.

70 Gillies, “Reputational Concerns and the Emergence of Oil Sector Transparency as an International Norm,” 120-

122.
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ANNEXES

Interview Guide:

This is a guide. The order of the questions cohkhge. Also, some questions could be added orettipp

depending

TOPICS:

of the interviewee stakeholder.

1) Introducing Questions

Can you tell us a little bit about what your job.ais?

Years of experience in the extractive sector?

2) EITI awareness

Can you tell me what you know about the EITI?

What has been the role of your office with regarthe EITI?

What do you know about the EITI in Colombia?

Do you think that the implementation of the EITW#hin the agenda in Colombia?

Do you think that the EITI framework could be a futenechanism in undermining the
incidence of corruption in extractive industrieghie country and foster development?

3) EITI implementation:
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Which do you think are the most important strengtias the EITI framework has?

Which do you think are the flaws that EITI frameWwdras? (In terms of implementation or
validation)

What would you suggest for improving a possiblelenmgentation of the EITI in Colombia?
How is your office boosting the subscription of &g 1?

The EITI involves a broad difference between thanties that have signed up to it. For
example, on the one hand, it includes developedrandparent countries such as Norway or
Australia, and on the other hand, countries in dsfrike Nigeria, Mali or Central African

Republic, that have a discreditable record in eithensparency or development. Why do
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you think that Colombia has not signed-up to therdttive Industries Transparency
Initiative (EITI), despite the high levels of potgrcorruption and underdevelopment that
has featured this resource-rich country?

4) Legal framework and information

* Which do you think is the main problem in the masragnt of resource revenues in
Colombia?

* How do you think the royalties system in Colombé&n de improved in order to be more
transparent, efficient and to solve the problemgasferty in the country?

« Do you think it should be a public disclosure afractive industry contracts to fulfill the
citizen’s right to know how much money do actuallgvernments receive from resource
extraction?

» Should the payment of royalties change when treeagioom on the prices?
5) Voluntary codes of conduct:
i) Is voluntary law an alternative to State regulatomo you think they complement each other?

i) Is there a lack of commitment regarding the impletaton of the EITI framework by the
stakeholders?

iii) Why could some other voluntary mechanisms be éffeeind some others not?

* | would like to know if you have any other commeytsl might like to say.
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